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SOCIAL MEDIA GIANTS TO HELP EC CLEAN UP POLL
CAMPAIGN

Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

O.P. Rawat  

Internet major Google and social media giants Twitter and Facebook have assured the Election
Commission that they will not allow their platforms to be used for anything which affects the
sanctity of polls during the campaign period, Chief Election Commissioner O.P. Rawat has said.

He said this was tested during the Karnataka elections. “A small pilot was there. That was the
beginning. Now we will have a bigger pilot before the Lok Sabha elections in the four States of
Madhya Pradesh, Rajasthan, Chhattisgarh and Mizoram,” the CEC said.

Assembly polls are due in the four States later this year. Mr. Rawat said a committee under
Senior Deputy Election Commissioner Umesh Sinha had called regional and local heads of
Google, Facebook and Twitter and had asked them what they can do to prevent the adverse
impact of fake news and targeted communication to voters.

“They have all committed that they will not allow anything affecting the level playing field on their
platforms... during the last 48 hours before the close of poll,” he said.
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IN PARLIAMENT’S COURT
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

While the issue of candidates facing criminal charges getting elected to Parliament and State
legislative Assemblies is often raised, initiatives to minimise the problem, if not eliminate it
completely, have been rather slow. One had hoped that the judiciary would show the way
forward with regard to preventing such candidates from contesting elections, but in a recent
judgment, the Supreme Court has left it to Parliament to legislate on the subject.

The expectation was not unreasonable, as some important changes in the electoral laws —
making it mandatory for candidates to submit an affidavit with full disclosure of criminal cases, if
any, and details of their asset and income — were made mandatory by the judiciary. The most
recent change, i.e. providing an option to voters to exercise None of the Above (NOTA) in case
they do not want to vote for any of the candidate contesting an election, was also introduced by
the judiciary in 2003 on the basis of the PIL filed by People’s Union for Civil Liberties.

The court mentioned that it was not within its powers to disqualify politicians facing criminal
cases from contesting election, but recommended that Parliament enact a strong law. However,
the court made it mandatory for political parties and candidates themselves to make public
disclosure through print and electronic media.

But there is serious doubt whether this judgment would in any way help in making our politics
cleaner than before. The chances of Parliament acting fast on this issue are dim. The reasons
are simple and obvious. No political party is free of this problem. The use of muscle power along
with money power is a weapon used by all political parties to maximise electoral gains. In such a
scenario, any move to ban candidates with a criminal record from contesting elections would
mean political parties inflicting self-harm.

Data from the Association for Democratic Reforms (ADR) indicate that 179 out of the 543
elected Members of Parliament in the present Lok Sabha have some kind of criminal case
pending against them. While it is true that some of these may be of a frivolous nature, it is also
true that many of these cases concern allegations of their involvement in serious crimes. In the
case of over 100 MPs, the cases were of a very serious nature such as crimes against women
and kidnapping. There seems to be very little improvement in this regard in the last five years. In
the previous Lok Sabha (2009), 163 had criminal cases pending against them, many of which
were of a serious nature. The profile of members of the Upper House is no better; of 228
members of the Rajya Sabha for whom data could be analysed, 20 have cases of serious
crimes pending against them.

While political parties raise concern about candidates with a tainted background contesting
elections and getting elected, none of them come forward to set an example for others when it is
time to act. Among the Bharatiya Janata Party’s MPs (Lok Sabha and Rajya Sabha), 107 (32%)
have criminal cases pending against them. Of them, 64 (19%) have cases of serious crimes
pending against them. The Congress is only a shade better than the BJP; 15 MPs (15%) have
criminal cases pending against them, of whom eight (8%) have cases of serious criminal
offences pending against them. There is hardly any difference between the national and regional
parties in this regard. In the Shiv Sena, 18 MPs (86%) have criminal cases pending against
them, of whom 10 (48%) are alleged to be involved in serious criminal cases. Of all MPs, six
each of the Nationalist Congress Party (55%) and the Rashtriya Janata Dal (67%) have serious
criminal cases pending against them. Going by the ADR’s estimates, there are more than 1,500
MPs and MLAs in Parliament and State Assemblies with criminal cases pending against them.
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The issue is far more important and serious than the attention being paid to it by the policy
makers. While the Election Commission has limited powers to legislate on such laws, it is only
Parliament which can legislate to bring about the desired change. Public opinion too is not firm
on this. For example, a survey conducted by the Centre for the Study of Developing Societies,
found that opinion was divided when people were asked whether they would be willing to vote
for a honest candidate who may not get their work done, or a tainted candidate who could get
their work done.

Sanjay Kumar is a Professor and currently the Director of the Centre for the Study of Developing
Societies (CSDS), Delhi. Amrit Prakash Pandey is a Research Assistant with Lokniti: A
Research Programme of CSDS, Delhi. The views expressed are personal.
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LEADERS WILL HAVE TO PAY FOR DAMAGE BY
CADRE: SC

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Leaders of outfits who instigate a mob to an act of vandalism, which results in death or loss of
public and private property, will personally face criminal action and are liable to compensate the
victims of the violence, the Supreme Court ruled on Monday.

A Bench of Chief Justice of India Dipak Misra and Justices A.M. Khanwilkar and D.Y.
Chandrachud pinned the criminal liability squarely on leaders of outfits who “initiate, promote
and instigate” mobs to destroy public and private property in the name of demonstrations,
especially against cultural programmes, films and expressions of artistic freedom.”

The taxpayer is not responsible to cough up money to pay for the destruction caused by mobs,
the Bench held.

Each and every person, who was part of the violence, would be booked under Sections 153A
(promoting enmity), 295A (deliberate and malicious acts to outrage religious feelings), 298
(intent to wound religious feelings) and, lastly, 495 (mischief) of the Indian Penal Code. The
offences would come alive if the call for violence was made through a spokesperson or through
social media of a group or by any individual.

The Supreme Court ordered persons caught red-handed by the police to be arrested on the
spot.

If any leader fails to appear in the police station concerned, he shall be proceeded against as a
suspect and be even declared an “absconding offender”.

State governments should set up Rapid Response Teams, preferably district-wise, to respond to
mob violence, install websites which report instances of mob violence and destruction of public
and private properties, special helplines, employ non-lethal crowd-control devices, like water
cannons to deter the mob.
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GRAM PANCHAYAT DEVELOPMENT PLAN (GDPD)-
SABKI YOJANA, SABKA VIKAS

Relevant for: Indian Polity & Constitution | Topic: Devolution of powers and finances up to local levels and
challenges therein

Ministry of Panchayati Raj

GRAM PANCHAYAT DEVELOPMENT PLAN (GDPD)-Sabki
Yojana, Sabka Vikas

People’s Plan Campaign(2nd October 2018-31st December
2018)

Posted On: 01 OCT 2018 6:23PM by PIB Delhi

The People’s Plan Campaign will be  rolled out as ‘Sabki Yojna Sabka Vikas’from 2nd October to
31st December 2018. During the campaign ,structured Gram Sabha meetings will be held for
preparing Gram Panchayat Development Plan for the next financial year 2019-2020.Monitoring
of People’s Plan Campaign would involve geotagged visuals of GS meetings,report of facilitators
in standard format, Planplus uploading of GDPD for all 29 sectors,visit to Gram Sabhas for every
district /state /central level official of concerned departments and NLM(national level monitors)
visits to random Gram Sabhas.

The campaign is being undertaken on a large scale, given the number of Gram Panchayats in
the country. Special efforts have been made to ensure maximum participation of vulnerable
sections of society like SC/ST/Women etc. The Gram PanchayatDevelopment Plan aims to
strengthen the role of 31 lakh elected Panchayat leaders and 2.5 crore SHG Women under
DAY-NRLM in effective gram sabha.There will be a Public Information Campaign of all
programmes   in Gram Panchayat office and on Gram Samvad App.The structured Gram Sabha
meetings will be spread over 2nd October -31st December, with physical presence and
presentation by frontline workers/supervisors on 29 sectors – Agriculture, Land improvement,
Minor irrigation, Animal husbandry, Fisheries, Social Forestry, Minor forest produce, Small scale
industries, Khadi, village and cottage industry,Rural housing,Drinking water ,Fuel and
fodder,Roads,Rural electrification ,Non–conventional energy ,Poverty alleviation programme
,Education ,Vocational education,Adult and informal education,l ibraries,Cultural
activities,Markets and fairs ,Health and sanitation ,Family welfare,Women and child
development,Social welfare ,Welfare of weaker sections ,Public distribution system and
Maintenance of community assets.

Panchayats have a significant role to play in effective and efficient implementation of flagship
schemes for transformation of rural India. The GDPD will be an intensive and structured
exercise for planning at Gram Sabha level through convergence between Panchayati Raj
institutions and concerned departments of the State. As part of this Campaign, it is also
proposed to complete the exercise of Mission Antodaya (MA) data collection in respect of all
Gram Panchayats. This is currently available for about 44,111 GPs and is required to be
collected for the balance number of GPs out of a total about 2.49 lakh GPs.

In view of the large scale of the campaign, a special social media campaign has been launched
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for this period to ensure outreach to the community. This will consist of information about the
Panchayats and about the Gram Panchayat Development Plan. It will also have snippets about
the type of activities that can be taken up and showcasing of best practices from various
Panchayats, so that these can be replicated. In order to enthuse members of the Gram Sabhas,
bytes from opinion makers at different levels will also be shared.
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DISSENT IS WELCOME, BUT DISINTEGRATION IS NOT:
VICE PRESIDENT

Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Vice President's Secretariat

Dissent is welcome, but disintegration is not: Vice
President

No civilized society would tolerate or accept any form of
violence or discrimination against women and children;

Human Rights are for everyone, in equal measure and
therefore the rights of one person could not transgress the
rights of another;

Addresses International Human Rights Conclave

Posted On: 01 OCT 2018 6:14PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that India has been unequivocal in
its commitment to the preservation and protection of human rights globally as well as within the
country. He was addressing the gathering after inaugurating the National Human Rights
Conclave being organized as a part of the Silver Jubilee Celebrations of the National Human
Rights Commission, here today. The Chairperson, National Human Rights Commission, Justice
H.L. Dattu and other dignitaries were present on the occasion.

The Vice President reaffirmed that human rights were the most natural rights, inherent to all
human beings without discrimination. He also tasked the state with the primary responsibility of
upholding, respecting, protecting and fulfilling these inalienable rights and he applauded India’s
robust human rights protection framework comprising of a fiercely independent and fair judiciary,
media, civil society and a number of proactive and independent human right bodies, such as the
National Human Rights Commission. India is also a signatory to several of the core UN Human
Rights and International Labour Organization’s conventions, he added.

The Vice President appreciated the good work done by NHRC as a diligent watchdog of human
rights protection and said that the massive rise in the number of complaints received by the
NHRC from 496 in 1993 to 79,612 cases in 2018 were a testament to the faith that the people of
India placed on the NHRC. He lauded the efforts of NHRC towards eradication of the abhorrent
practices of bonded labor child labor and manual scavenging.

The Vice President insisted that special focus should be placed on protecting the rights of the
vulnerable sections of the society, especially women and children. He reserved a few proud
words to speak of India’s strong track record of affirmative action, especially women’s
reservation in Local Self governing bodies. He said that the contribution of women, who are
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‘Shaktiswarupinis’, was indispensable to nation building and added that the principle of gender
equality was enshrined in the constitution. He placed the onus on parents and teachers to
inculcate the principles of gender equality in children. He declared that no civilized society would
tolerate or accept any form of violence or discrimination against women and children.

The Vice President highlighted several challenges that lay in the path towards securing human
rights. He observed that Indian democracy allows space for everyone to express their opinions.
He welcomed ‘dissent’ but warned that ‘disintegration’ would not be tolerated.

The Vice President argued that human rights did not confer unfettered liberty to anyone to speak
against the state or nation and added that human rights are best upheld if they are in harmony
with the interests of the nation and fellow citizens. He lamented that the misuse of provisions of
the human rights emerged as recent phenomenon. He observed that Human Rights are for
everyone, in equal measure and therefore the rights of one person could not transgress the
rights of another. In this context, he condemned acts of terrorism and said that India had lost
several of its luminary leaders including Shri Rajiv Gandhi, Smt. Indira Gandhi and a number of
MLAs and MPs to mindless acts of terror.

He extended a warm welcome to delegates from all over the world and told them that their
presence in the Conclave reflected the deep concerns they had for the protection of human
rights in their countries. He expressed hope that the conclave would act as a platform for
dwelling upon diverse challenges to protection of human rights. He hoped that we would soon
be able to ensure that the dignity and rights of all people, without exception are protected and a
respect for human life and natural environment is fostered.

Following is the text of Vice President’s address:

“I am delighted to participate in this INTERNATIONAL HUMAN RIGHTS CONCLAVE and share
my thoughts with all of you.

Human rights are rights inherent to all human beings without discrimination. The primary
responsibility for upholding human rights rests with States which have the responsibility to
respect, protect and fulfill those rights.

The human rights discourse has assumed great importance, especially in the last few decades,
with human rights being viewed by governments and civil society alike, as indispensable to the
realization of peaceful existence and human development, including the 2030 Agenda of
Sustainable Development Goals (SDGs).

The arena of human rights and social justice has gradually expanded over the decades to
include among others, the right to healthcare, education, food, business responsibility to respect
human rights, policy-level interventions in the form of affirmative action for the historically
marginalized and discriminated. Further, issues of gender, youth, the differently-abled, and the
elderly are also recognized as important human right concerns today.

India has been unequivocal in its commitment to the preservation and protection of human rights
globally as well as within the country. It is a signatory to several of the core UN human rights
and International Labour Organisation (ILO) conventions, including the International Covenant
on Civil and Political Rights, 1966; International Covenant on Economic, Social, and Cultural
Rights, 1966; Convention on the Elimination of All Forms of Discrimination against Women,
1979; Convention on the Rights of the Child, 1989; and the Conventions on Rights of Persons
with Disabilities, Racial Discrimination, Forced Labour, and Equal Remuneration, among others.
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In addition to being a signatory to these important human rights conventions, the country also
boasts of a robust human rights protection framework comprising a fiercely independent and fair
judiciary, media, civil society and independent human right bodies, such as, the National Human
Rights Commission, National Commissions for Women, Children, Scheduled Castes, Scheduled
Tribes and Minorities, and State Human Rights Commissions. Collectively, these institutions
provide a vigorous and effective network for human rights protection and an effective system of
checks and balances.

The establishment of urban and rural local self-government, notably the three-tier Panchayati
Raj system is also a crucial component of this human rights protection framework, for it has
taken development, human rights, and socio-economic welfare down to the very grass-root
level. Local self-governance in India has opened up new vistas in women's empowerment and
the participation of historically marginalized groups such as Scheduled Castes and Scheduled
Tribes in local governance/public affairs, thus, bolstering our shared vision for the realization of
human rights and human empowerment.

 It was in keeping with the Universal Declaration of Human Rights, 1948 and the Paris
Principles, adopted at the first international workshop on National Institutions for the Promotion
and Protection of Human Rights in Paris in October 1991 and endorsed by the General
Assembly of the United Nations through its Resolution of 20 December 1993, that countries
across the world established their respective National Human Rights Institutions (NHRIs).

The National Human Rights Commission of India was also instituted by the Parliament of India
with a view to realizing the cherished goal of equal rights and life opportunities for all people.

Since its establishment on 12 October 1993, the NHRC, India has played a pivotal role in the
enforcement of the fundamental rights outlined in our Constitution and those contained in key
international human rights instruments to which India is a party. The Commission has earned the
confidence and trust of all stakeholders, given its constructive and growing role as a watchdog of
human rights protection in society. There has been a surge in the number of complaints received
by the Commission over the years – from a mere 496 complaints in the year of its inception, to
79,612 cases registered and 64,670 cases disposed off during the period 2017-18 (up to
31.03.2018). The phenomenal increase in the number of complaints received by the
Commission is indicative of the growing awareness of their rights among the people as also their
growing faith in the Commission to obtain relief and redress for rights violations.

The phenomenal range of activities of the Commission has been aimed at the protection of civil,
political, economic, social, and cultural rights. It has directed its efforts towards the eradication of
the abhorrent practices of bonded and child labour and manual scavenging, as well as
protection of the rights of vulnerable sections including, children, women, under trial prisoners,
and other marginalized sections of society.

The Commission has also undertaken work in areas such as the right to health, food, silicosis,
business and human rights, prisons and police reforms, displacement, education, and the rights
of the differently-abled and elderly.

NHRIs under the Paris Principles, were envisioned as important actors to further realize the
goals set out by the international comity of nations within the Universal Declaration of Human
Rights (UDHR) and UN Charter. Acknowledging the important role played by these domestic
bodies in protecting and promoting human rights, the UN has actively advocated for a more
prominent role for NHRIs within the domestic, regional and international framework of human
rights protection and promotion.
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NHRC, India is a member of the Global Alliance of National Human Rights Institutions (GANHRI)
and a Founder Member of the Asia Pacific Forum of National Human Rights Institutions (APF).

In addition to its international engagement, NHRC, India has done much by way of spreading
human rights awareness and sensitization among governments and members of civil society on
the importance of safeguarding human rights. It is a matter of immense pride for each citizen of
the country therefore, to celebrate the 25th year of the Commission’s pioneering work in the field
of human rights protection and promotion.

I am delighted to witness the participation of delegates from across the world at this important
International Human Rights Conclave being organized by the Commission to commemorate its
Silver Jubilee year. We heartily welcome delegates from other National Human Rights
Institutions (NHRIs), global and regional networks of NHRIs, including the Global Alliance of
NHRIs (GANHRI), and regional networks of Americas, Africa, Europe and the Asia-Pacific. Your
presence at this Conclave reflects your deep concern for the protection and promotion of human
rights within your respective countries and regions.

I am sure you would all agree that despite formidable human rights protection frameworks –
nationally, regionally, and internationally, and the significant strides that have been made since
the setting up of the United Nations, there are several human rights challenges that continue to
confront us as a global society. Questions continue to arise with regard to the gaps in actual
implementation of the various international and domestic treaties, legislations and declarations
in effectively realizing human rights standards on ground.

Legislation alone does not guarantee human rights – for every piece of progressive legislation,
there is still the struggle against the tardy implementation of these laws. These gaps in existence
and implementation of legislation are further exacerbated by other important, structural causes
which impede the effective realization of human rights, including poverty, corruption, terrorism,
climate change, challenges of universal healthcare and education, and changing demographic
realities of our times.  

It is precisely with a view to deliberating on these important concerns that the National Human
Rights Commission of India has organized this International Conclave – to enable each of you to
share your experiences, best practices and successes and challenges.

I am delighted therefore, that the Commission has chosen to deliberate upon these three vital
human rights concerns at this conclave -- 1) Emerging Dimensions of Human Rights with focus
on Trafficking/Migrant/Forced Labour and Rights of Marginalised Sections of Society; 2) Protect,
Respect and Remedy Framework of Business and Human Rights; and 3)Empowerment and
Protection of Women and Children: Challenges and Road Ahead.

As you all are aware, human trafficking has become a global menace and all countries need to
collaborate closely to stamp out this evil. Trafficking and all forms of forced labour result in the
violation of a whole range of human rights – among them, the very right to life, liberty and
security of person, the right to freedom from torture or cruelty, inhuman or degrading treatment,
the right to a home and family, the right to education and proper employment, and the right to
health care – everything that makes for a life of dignity.

In the expanding ambit of human rights, the concern with business and human rights has also
gained salience. While economic globalization has lifted large numbers out of the clutches of
poverty, there is a visible tension today between human rights and globalization processes.
Rapid economic globalization and liberalization processes have also had a downside, in terms of
environmental degradation-- a huge carbon footprint of corporate, making the challenge of
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climate change more real and urgent and rendering the already marginalized more vulnerable to
the vagaries of the free market.

The contribution of women is indispensable to the creation of peaceful, just and progressive
societies, given their focus on human relationships and their engagement with the demanding
responsibilities, both at home and work. The principle of gender equality is enshrined in the
Indian Constitution in its Preamble, Fundamental Rights, Fundamental Duties and Directive
Principles. The Constitution not only grants equality to women, but also empowers the State to
adopt measures of positive discrimination in favour of women.

Within the framework of a democratic polity, our laws, development policies, plans and
programmes have aimed at women’s advancement in different spheres. However, this does not
take away from the fact that women and children, do face a disproportionate violation of their
rights and are more vulnerable to violence and unequal economic and social opportunities.

No civilized society can tolerate or accept any form of discrimination against women and
children.

I have time and again stated that mere enactment of laws was not enough to prevent atrocities
against women. There has to be a change of mindset - and this change has to begin at home
from an early age - it is the duty of parents to ensure that the girl child is not discriminated in any
manner at home. Similarly, teachers have to ensure gender equality at schools. Thus, parents
and teachers have an enormous responsibility in laying strong ethical and moral foundations and
building a new India which is free from gender discrimination.

 Indian culture from times immemorial has treated women with reverence. Youth of today should
be made to understand the importance of our culture and tradition in respecting women.

Before concluding I would like to point out that human rights are equal for all-irrespective of
caste, creed and gender.  Unfortunately, some human rights activists or groups seem to think
differently.  While they raise a hue and cry whenever there is an incident involving the police or
security forces, a stoic silence is maintained when innocents are killed by left wing extremists or
terrorists.

I am certain that this Conclave will provide all of you an opportunity to collectively reflect on what
measures we can undertake in our individual and institutional capacities to address the human
rights gaps and overcome the challenges. Progress on human rights in India and on the larger
global scale will depend on the steps we take to ensure justice and accountability for all citizens,
protect vulnerable communities, protect the free exchange of ideas and dissent, increase
accountability among public servants, private sector as well as police and other security forces.

It is heartening to note that the NHRC, India on its part has been striving to protect and promote
the constitutional rights of the common citizens over the last 25 years, and has gradually
expanded its scope of activity to embrace newer human right challenges and concerns with a
view to promoting a culture of human rights in the country.

On this important occasion of the Commission’s Silver Jubilee, I extend my heartfelt felicitations
to the Commission, delegates and dignitaries present at this International Human Rights
Conclave. I hope the deliberations that will lead to important recommendations as well as a
blueprint for the future on how best to ensure that the dignity and rights of all people without
exception are protected and how we can foster the spirit of respect for all human life and our
natural environment.
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Source : www.thehindu.com Date : 2018-10-05

A MANIFESTO OF DISSENT
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

Dissent today is one of the most critical acts of democracy. There is an element of critical risk,
and yet it is presented like a slice of drawing room behaviour. One almost senses that the next
coffee table book shall be on dissent and its sheer affability. There is something textbookish
about dissent, as if it comes from a handbook or a collection of recipes. Dissent is often thought
to be divisive when, in fact, it is a search to return a whole, a desperate battle to keep the parts
together. Dissent as a concept and an activity has to be differentiated from radicalism and from
the inflated idea of the public intellectual. Radicalism is totalitarian while dissent is pluralistic. It
acknowledges epistemically that it is one way among many ways of stating the truth.

Marxism was a form of radicalism. It created dualism and binaries but what redeemed Marxism
from being a mechanical party ideology was the variety of dissenting imaginations that
surrounded it. Rosa Luxemburg and Leon Trotsky, Marxist revolutionaries, add not just to the
romance of Marxism, but redeem it from the monolithic ideology of Stalinism. The danger of
Stalinism lay in the fact that it ate up the future of these dissenting imaginations. Dissenting
Marxism has been life-giving and creative especially for the margins. Liberation theology during
the fishing struggle in Kerala gave the battle for equality a new dimension when political parties
and churches found it difficult to transcend hierarchy or abandon power. A party or cadre-style
Marxism had no place for the dissenting imaginations.

The idea of the public intellectual often degenerates to a drawing room concept of a creature we
watch on TV. He is the successor to the salon intellectual who presents himself more as a
performative rather than a substantive mind. One expects the public intellectual to get his hands
dirty, ensure that while he is a media creation, he does not become a creature of the media. One
senses all too often that his critique is cosmetic and rhetorical. There are exceptions. Kannada
writer U.R. Ananthamurthy was a brilliant example of an intellectual who loved the café, the
vibrancy of storytelling, and meditated on the fate and ironies of socialism. His last book,
Hindutva or Hind Swaraj, is a good example of the creativity of dissent. Ananthamurthy would
talk to the right and the left, engage with any group and yet create a separate presence. His
critique of Narendra Modi as Gujarat Chief Minister and Prime Ministerial candidate in 2014 was
about his suppression of storytelling, the State government’s distortion of dissent, its labelling of
environmentalists as anti-national. Ananthamurthy’s bilingualism allowed him a greater diversity
of thinking. It expanded the poetics of differences and made democracy a panchayat of ideas.
The government gave him his finest accolade when it decreed through BJP leader Giriraj
Kishore that he should be put on the train to Pakistan.

The very confused state of dissent and dissenting imaginations today demands that we re-
conceptualise dissent into a tentative manifesto. I remember what the scientist C.V. Seshadri
once told me. Radicalism lives in the world of hyperboles but dissent unravels itself through
ordinary language. Yet it is out of this everydayness of language that it invents the dreams of
alternatives. Dissent seeks to articulate difference, celebrate plurality and attain a sense of
diversity. The dissenter, unlike the ideologist or the radical, claims the whole truth. He is a
custodian, a trustee of truths which are being lost in mainstream or majority debates. A dissenter
is thus a representative of differences of marginal truths and in articulating this role becomes a
custodian for the imagination of democracies. A dissenter thus protects or argues for ideas
which belong to the margins, the minority, to what might be condemned as heretic or merely
eccentric. He is a custodian of abandoned memories and an advocate of defeated ideas which
are still life-giving.
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A dissenter has to survive not just the ideologist but the very definition of expertise. Expertise is
today virtually defined as a monopoly or an oligopoly of knowledge which assumes it knows a
domain best. An expert always operates within enclosures but is rarely exclusive within it. In
expert controversies, the dissenter is regarded as noise in a system. A dissenter sounds
discordant because the music of his ideas is not appreciated. When a lay person challenges
expertise using ordinary language, his becomes a lesser order of knowledge. A dissenter has to
challenge the ontology of both statuses — an invidious notion of citizenship and a non-inclusive
notion of knowledge. One sees this during debates on nuclear energy where expert language
seems measured and certain while dissent sounds almost irrational and subjective. Here dissent
not only has to broker between expertise and what is dubbed as ignorance, it has to challenge
the very epistemology of knowledge which defines a layperson’s knowledge as a lesser form of
existence. Dissent in this instance challenges not just the dominance of expertise but the
dominant constructions of knowledge itself. Dissent within a plural frame has to renew the very
definitions of mainstream knowledge.

A dissenter in that sense is a custodian of difference, of defeated and dominated ideas. He has
to challenge hegemonic ideas without demanding such exclusivity for his own ideas or
knowledge system. He operates on the cusp of the republic of tentativeness as a trickster, a
shaman, bringing a different life force to ideas. A satyagrahi in that sense epitomises dissent
and the life of dissent. He lives out an idea and his protest is always dialogic, non-violent. His
lifestyle embodies his idea such that his autobiography becomes a life world for the idea.
Gandhi’s “experiments with truth” represented a dissenting idea, where the dissenter also
empathised with the hegemon and sought to rescue him. The Indian national movement was an
attempt to rescue the British from their modernity. The dissenter rather than being factional or
divisive was concerned with the health of the whole. He sought to be an exemplar of his own
idea by living it. The satyagrahi in that sense embodied his idea linking life, lifeworld, livelihood,
life style and life cycle. He experimented on himself and the body became a test tube for his
experiments with self and truth, whether non-violence, diet, self-control. In that sense,
satyagraha was a way of thought as a way of living and ashrams became experiments in
thought, attempts to create an alternative world view. Gandhi added to an usually political and
intellectualist idea of dissent, an experimental and ethical mentality. But in a truly satyagraha
style, the experiment rather than being inspectional began on oneself — creating a connectivity
with the world which was both ethical and political.

Dissent as an idea and an activity has to be placed within both a theory of democracy and a
theory of knowledge. One begins with the critical role of diversity and a critique of hegemonic
knowledge. One of the great exponents of such an idea was Alfred Wallace, co-discoverer of
evolution with Charles Darwin. In The Wonderful Century, Wallace argued that a science at its
moment of dominance becomes a threat to itself, to the creative dream of alternatives. He
argued that science must invent alternative imaginations to sustain its dynamisms. His book was
an exploration of such alternative ideas from spiritualism to critiques of vaccination to argue for
the availability of both eccentricity and creativity.

Finally, a dissenter’s relation to power is liminal. I remember the political scientist, Rajni Kothari,
once discussing a change in regimes. He smiled and said wryly, “Regardless of who comes to
power, our place seems to be in the opposition.” At the level of power, we remain outsiders and
outliers to the hegemony of any idea. Dissent in that sense is critical at at time when one’s
citizenship in a world of knowledge is always in question. It becomes a ritual of trusteeship for
the world of minorities, marginals, eccentrics, those dreaming of alternative ideas to sustain a
vibrant democracy.

Shiv Visvanathan is an academic associated with the Compost Heap, a group in pursuit of
alternative ideas and imagination
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Source : www.indianexpress.com Date : 2018-10-07

OUT OF MY MIND: THE SOLE REFORMER
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

Every week from Tuesday to Saturday, newspaper headlines are dominated by decisions of the
Supreme Court. The pace and scale of its activities are more hectic than any time in the
decades since Independence. Just this year, same-sex relationships have been decriminalised.
Adultery is no longer a crime. Gender-based restrictions have been removed for temple entry
(women catching up with Dalits). Sexual harassment, especially rape, is to be punished severely
and by death penalty if the victim is a minor. Triple talaq is against the Constitution.

It is as if the only branch of government functioning to change society for better is the Judiciary.
The Legislature at the Centre and state levels is frequently disrupted and barren of any new
decisions. The Executive at the Centre, especially the Prime Minister, is consumed by
electioneering and, after the torrent of activity in the first half of its tenure, is now bogged down
in firefighting. Even in something as vital as triple talaq, despite the invitation of the Judiciary, the
best the Executive has been able to do in face of a fractious Parliament is to resort to an
ordinance.

What has happened? There is a long history and a short one on this. The short history is simply
that no government dares enact reform which may upset any vote bank. As election nears, new
vote banks crystallise themselves and it is best to do nothing than to initiate reform. The SC/ST
(Prevention of Atrocities) Act is a recent example. The Supreme Court pointed out that a certain
change was required by the Rule of Law since no one could be presumed guilty unless proven
to be so. The large Dalit vote bank erupted in anger. Opposition parties marched with them. The
government surrendered and removed the aspect offending the Dalits. The upper castes
exploded. The Opposition once again marched with the upper castes, protesting about the
change which they had demanded marching with the Dalits. Hence Bharat Bandh which, luckily
for the ruling party, failed.

The long history starts in early Nineteenth Century, when incoming Governor Generals decided
to reform Hindu society of its (for them) bad practices. Lord William Bentinck was a leading
example. But 1857 happened and the British abandoned social reforms by legislation for the
next 90 years. Reforms became the concern of voluntary associations, which used the help of
the small number of elected Indian legislators in the first half of the Twentieth Century. The
Justice Party in South India achieved great success in reducing Brahmin domination. North India
with its Congress legislators resisted such reform.

When Independence came, there was a reluctance to tackle social reform. The Congress
Brahmin leadership especially from the Hindi belt clamped down on social change. In economic
sphere Socialism; in social sphere Brahminism was the motto. It took the decline of Congress
hegemony and Mandal to bring the interests of the lower castes to the forefront of demands.

But there is no single-party majority now. All governments are delicate coalitions of vote banks.
Hence no reform.

Over to the Supreme Court, where the Chief Justice has not been immune to political attacks
from within and from outside, including a threat to impeach him. But he persisted. Fare thee well
Deepak Misra. Good luck Ranjan Gogoi.
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Source : www.indianexpress.com Date : 2018-10-09

DEFINING DIGNITY
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Historical underpinnings & Evolution

A Millennial Reveals 5 Secrets To Winning At Life

With decisions on Aadhaar, IPC 377, and the right to privacy, the Supreme Court (SC) has
reaffirmed the centrality of human dignity to the Constitution. The concept was invoked 120
times in the privacy decision, and 128 times in Navtej Johar. Despite the enthusiasm of the
courts, there is growing scepticism about the application of dignity.

The SC’s application of dignity perhaps reflects the commitment in the Universal Declaration of
Human Rights. The value of dignity, however, is contestable. The concept has been
characterised as “culture-relative”, a “smokescreen” for the subjective preferences of judges,
and famously by Schopenhauer, as “the shibboleth of all empty-headed moralists”. Dignity
sceptics particularly highlight two grounds that deserve attention: The liberty restricting potential
of dignity, and its indeterminacy.

The liberty-restraining potential is famously illustrated by the “dwarf throwing case”. In 1991, the
Mayor of Morsang-sur-Orge in France banned a dwarf-tossing competition in the interest of law
and order. Manuel Wackenheim, one of the dwarves to be tossed, contested the mayor’s
decision asserting that not being allowed to choose his employment violated his dignity. Cruelly,
dignity went against him in all courts. In abortion cases in the US, dignity figured in both pro and
anti-choice camps.

Restricting liberty for the sake of other values is undoubtedly justified. However, grounds for
restricting it on a low bar undermines liberal-democratic values. Indeed, casual recourse to
dignity frequently ends conversation on the demands to balance and flesh out competing
constitutional values.

Judicial enthusiasm with dignity also overlooks the challenges posed by indeterminacy. In the
last five years, the SC employed dignity as a value when upholding rights of transgender
persons, as a norm while rejecting challenges to criminal defamation and as the core uniting all
fundamental rights in the privacy decision. Though seemingly pedantic, such distinctions are
material in constructing legal arguments. The current availability of each might stretch the
concept too thin.

Indeterminacy clouds the status of dignity. In Francis Coraile Mullin, the Court held dignity to be
a part of the right to life, which implied that the limitations on the right applied to dignity.
However, in other decisions, including Puttaswamy (privacy), dignity was held to be absolute.
Even in the privacy decision, the court makes mysterious claims: First it held that dignity is the
core of all our rights, and later that privacy is the core of dignity. The court also states that
dignity cannot exist without privacy. Though one can infer the intention of these statements,
clarity demands a nuanced elucidation of the relationship between constitutional values. It is
conceivable that issues such as manual scavenging or caste-based humiliation concern dignity,
but not privacy. Indeed, protecting dignity requires sacrificing traditional privacy protections, as
in women and child rights cases.

Overcoming dignity-scepticism requires as much attention to reasoning, as to emancipatory
outcomes. How then should courts develop an emancipatory dignity jurisprudence? Perhaps a
closer focus on the content of dignity and existing research on dignity in law and other
disciplines is a first step. Collective reflection by members of the higher judiciary would go a long
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way in preventing potential contradictions such as the individualistic vs community concept of
dignity that surfaced in the Aadhaar decision.

Second, sparing application of the concept to specific dignity arguments might lend more clarity.
Third, courts might do well to shun the easy recourse to holism: The view that all our
constitutional values are united. Rather, paying individual attention to instances and literature on
each value might help us appreciate their connected nature.

Scepticism over the application of dignity reminds us that in the face of moral disagreement,
cherished assumptions demand closer reflection to vindicate their value. The assumed value of
human dignity needs careful elucidation, lest it become a Trojan horse in the judiciary’s armoury
meant for protecting rights and enforcing duties.
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Source : www.thehindu.com Date : 2018-10-11

NEW POLL FORM TO DECLARE CASES
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Pursuant to the recent Supreme Court directive on candidates with criminal antecedents, the
Election Commission on Wednesday released an amended Form 26 for those contesting polls to
declare and publicise details of the cases against them.

The candidates are required to file an affidavit as part of the form, along with the nomination
papers, declaring information about criminal cases, assets, liabilities and educational
qualifications. Convictions, if any, also have to be mentioned. Political parties fielding such
candidates also have to publish their details on their websites and in newspapers and the
electronic media.

The Supreme Court directed that the form would mention in bold letters the criminal cases. “If a
candidate is contesting an election on the ticket of a particular party, he/she is required to inform
the party about the criminal cases pending against him/her,” the court said.

“The candidate as well as the concerned political party shall issue a declaration in the widely
circulated newspapers in the locality about the antecedents of the candidate and also give wide
publicity in the electronic media,” the court said.
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Source : www.indianexpress.com Date : 2018-10-11

MORE TEETH FOR NHRC
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Gifting Recommendations: A Realme for every Indian during Flipkart’s Big Billion Days sale

This year marks the 25th anniversary of the National Human Rights Commission (NHRC). The
Commission, which draws its mandate from the Protection of Human Rights (PHR) Act 1993,
has been mired in controversies since its formation. As the government seeks to introduce
amendments to the Act in Parliament’s Winter Session, it is important to understand this piece of
legislation in the context of its history. The Amendment Bill intends to strengthen human rights
institutions in this country. But it falls short of this objective by some distance. Is the reform,
then, merely an attempt to save the country’s reputation in international human rights fora?

In 1993, the UN General Assembly adopted the Paris Principles on Human Rights. This led to
the constitution of national human rights institutions in almost every country. Every five years,
India’s human rights agency, the NHRC, has to undergo accreditation by an agency affiliated to
the UN Human Rights Council (UNHCR). The Commission’s compliance to the Paris Principles
is ascertained in this process, which is similar to NAAC accreditation of Indian colleges — better
the grade, higher the benefits. Thus, if India gets an A-status, the NHRC can play a pivotal role
in the decision-making processes of the UNHRC and other important international bodies.

In 2016, the accreditation agency deferred grading the NHRC because of the Commission’s
poor track-record — especially, political interference in its working. But the agency was satisfied
with the government’s commitment to introduce necessary changes to the Commission and
granted the NHRC A-status in 2017. The PHR (Amendment) Bill, 2018 is an outcome of this
commitment. While the Bill seeks to diversify the Commission’s composition, it falls short of
bringing out substantial changes to the NHRC.

The NHRC is fraught with mischief at its very basis. The selection committee tasked with
appointing the chairperson and the members to the Commission is dominated by the ruling
party. It consists of the prime minister, home minister, Leaders of the Opposition in the Lok
Sabha and Rajya Sabha, the Lok Sabha Speaker and the Deputy-Chairman of the Rajya Sabha.
There is thus a need to diversify the selection committee.

It comes as no surprise that the NHRC’s selection process is very obscure. Very often, the
government does not publicise vacancies in the Commission. The criteria to assess candidates
is also not specified. As a result, appointments to the NHRC have been fraught with disputes. All
this can change if the government commits to greater transparency in the selection process.

The strong representation of the judiciary in the NHRC has often been defended on the ground
that the Commission’s work is quasi-judicial. However, this is pertinent to only one of the 10
functions of the NHRC, as described in the PHR Act. The NHRC has also defended the strong
presence of the judiciary on the ground that it creates trustworthiness, especially in the eyes of
the government. But such reasoning fails to explain the long pendency of the Commission’s
requests for additional funds.

The much-needed diversification that the Amendment Bill seeks to introduce could be realised
through the inclusion of civil society members and academicians with proven track record in the
improvement of human rights. The NHRC could certainly benefit from the grass roots level
experience, widespread community outreach and the expertise of these organisations or
individuals.
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However, the above-mentioned changes would be of little consequence if the investigation
mechanism is not rectified. Police officials investigating for the NHRC are sent on deputation by
their forces. Their allegiance lies with their home cadre to which they return after their tenure at
the Commission is over. This conflict of interest restricts the scope of their work, as they often
are charged with investigating abuse of power by law enforcement personnel. Adding officials of
the Intelligence Bureau to the mix only muddies the water. These officials are not answerable to
anyone, there is no parliamentary oversight on their functioning, they do not owe financial
accountability to the Comptroller and Auditor General, and have often been accused of human
rights violations themselves. The NHRC urgently requires officers of its own to carry out
independent investigations, and the government should provide it resources for the same.

The NHRC cannot escape the blame either. It does have powers to conduct its own
investigation in cases where the Centre or state government do not respond within the time
stipulated by Section 17 of PHR Act. However, the Commission has rarely used this power.

A year after the Supreme Court called the NHRC a “toothless tiger”, the onus is on the
government to bestow the Commission with more teeth.
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MHA CLARIFICATION TO THE GOVERNMENT OF
ASSAM ON INDIAN CITIZENSHIP STATUS OF
GORKHAS LIVING IN THE STATE
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

Ministry of Home Affairs

MHA clarification to the Government of Assam on Indian
Citizenship status of Gorkhas living in the state

Posted On: 10 OCT 2018 4:14PM by PIB Delhi

Ministry of Home Affairs has issued a clarification to the Government of  Assam on
the citizenship status of members of the Gorkha Community living in the State as per
the Foreigners Act, 1946. This followed a representation from the All Assam Gorkha
Students’ Union to the Union Home Minister Shri Rajnath Singh recently as some
cases of members of Gorkha community living in Assam were referred to the
Foreigners Tribunals.

In a communication to the Government of Assam, MHA has listed various provisions
to obviate the difficulties faced by Gorkhas in the matter of Indian citizenship. The
letter dated 24th September, 2018 stated that the members of the Gorkha community
who were Indian citizens at the time of commencement of the Constitution, or those
who are Indian citizens by birth, or those who have acquired Indian citizenship by
registration or naturalization in accordance with the provisions of The Citizenship Act,
1955 are not  “foreigners” in terms of section 2 (a) of The Foreigners Act,1946 as well
as The Registration of Foreigners Act,1939, therefore, such cases will not be referred
to the Foreigners Tribunals.

It further emphasized that any member of the Gorkha community holding Nepalese
nationality and who has arrived in India by land or air over the Nepal border even
without a passport or visa and staying in India for any length of time shall not be
treated as an illegal migrant if he/she is in possession of any of the identity
documents namely the Nepalese Passport, Nepalese Citizenship Certificate, voter
Identification card issued by the Election Commission of Nepal, limited validity photo-
identity certificate issued by Nepalese Mission in India when deemed necessary and
for children between age group of 10-18 years, photo ID issued by the principal of the
school, if accompanied by parents having valid travel documents. No such document
is required for children below the age group of 10 years, the communication added
citing provisions of India-Nepal Treaty signed in 1950.

It added that the cases of members of Gorkha community falling within the
parameters mentioned earlier should not be referred to the Foreigner Tribunals for
opinion as to whether the person is a “foreigner” within the meaning of The
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Foreigners Act, 1946.

The communication clarified that only those individuals, who have come from
specified territories i.e. territories included in Bangladesh immediately before
commencement of the Citizenship (Amendment) Act, 1985, to the State of Assam,
and are not Indian citizens, can be referred to the Foreigners tribunals.

                                                                         *********

BB/PK/SS

(Release ID: 1549227) Visitor Counter : 540

Read this release in: Hindi
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THE GREAT INDIAN ABDICATION
Relevant for: Indian Polity & Constitution | Topic: Separation of powers between various organs

Unless… philosophers become kings in the cities… there can be no cessation of evils… for
cities nor, I think, for the human race. — Plato, The Republic

After the slew of verdicts by the Supreme Court, on triple talaq, Section 377, adultery, and the
Sabarimala temple, a prominent cartoonist adapted the famous “Road to Homo Sapiens” picture
to depict the Supreme Court Justice as a barber who cleans up the barbarous Neanderthal to
make him a modern human.

India, at present, is going through a deep crisis in which the mission of deepening democracy,
and protecting and advancing social freedoms is placed solely upon the judiciary. On the one
hand there is a complete abnegation of the role of the legislature, and on the other there is a
dichotomy between social morality and judicial morality (itself an interpretation of constitutional
morality).

Both are dangerous tendencies.

The Supreme Court verdicts have curiously become a spectator sport on primetime television
with a great amount of anticipation about the judgments in pending cases. The same curiosity is
missing about parliamentary bills/debates, which are absolutely vital to a parliamentary
democracy.

One example would suffice. Earlier this year, the government amended the Foreign Contribution
Regulation Act to retrospectively legalise political donations from foreign companies and
individuals since 1976. This move — with potentially catastrophic ramifications for Indian
democracy — was pushed through without discussion in Parliament and hardly any debate in
the public sphere.

If the judiciary has assumed the role of the single most important pillar of India’s parliamentary
democracy, built on separation of powers, it is mainly because of the degradation and abuse of
the roles of the legislature and the the executive.

Parliament, the supreme venue representing the people, has become a shadow of what it
should be (even when the representation of marginalised communities has gone up). The words,
“A fraud on the Constitution, used by Justice D.Y. Chandrachud’s words (in a recent judgment),
have ironically been used before by the Supreme Court to refer to executive and legislative
actions.

The Prime Minister rarely attends parliamentary debates, affecting the sanctity of the forum. If
the Lok Sabha met for an average of 127 days in the 1950s, in 2017 it met for a shocking 57. If
72 Bills were passed in a year in the first Lok Sabha, the number was 40 in the 15th Lok Sabha
(2009-14).

The Budget session for this fiscal year saw a scarcely believable usage of 1% of its allotted time
in the Lok Sabha, and the Budget, the most vital cog of a national’s material basis, itself passed
without discussion through the guillotine process. The basic minimum that could have been
done amidst mounting allegations in the Rafale fighter aircraft deal was to institute a probe by a
Joint Parliamentary Committee, but even that is not forthcoming. And what is the worth of
Parliament when its convening could be held to ransom to the campaigning by the ruling party in
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the 2017 Gujarat elections?

Parliament, instead of representing the highest democratic ethos, panders to electoral
majorities, leaving it incapable of challenging barbaric social/religious practices enforced by
dominant interests. That is why it took 70 years for Section 377 to be partially struck down. Is it
then surprising that the Supreme Court steps into this dangerous void left by the executive and
the legislature?

But the task of democratising society cannot be left to the judiciary, an unelected body, the
higher echelons of which self-appoint their members through the collegium system (itself a result
of the executive trying to muzzle the independence of judiciary). Instead, it must be through
social and political struggles from the bottom, and not through judicial diktats from above (even if
the latter can be useful).

More importantly, the judiciary does not exist in a vacuum. Even when it attempts to correct
regressive social practices, it is still a reflection of our society. Nothing could be more illustrative
of this than the serious lack of diversity and representation, especially in the higher judiciary.

In 1993, Justice S.R. Pandian estimated that less than 4% of judges in the higher judiciary were
from Dalit and tribal communities, and less than 3% were women. This led former President K.R.
Narayanan to recommend that candidates from marginalised communities be considered as
Supreme Court judges. Since Independence, only four Dalits have become Supreme Court
judges, including one Chief Justice of India.

Even in the lower judiciary, the story is not starkly different. Data from 11 States show that the
representation of Other Backward Classes, Scheduled Castes and Scheduled Tribes judges
ranged from 12% to 14%. It took 42 years for a woman judge to be appointed to the Supreme
Court, and there have been only eight women judges in the Supreme Court so far.

While representation can become tokenistic and essentialist, democracy is absolutely hollow
without it.

The abdication of responsibility by the legislature is even more damaging considering that the
judiciary is groaning under the weight of a mammoth 3.3 crore pending cases. The backlog of
cases in the High Courts and the Supreme Court is 43 lakh and 57,987, respectively.

What could be more unjust in a democracy than thousands of innocent undertrials languishing in
jails for a lifetime awaiting justice? A staggering 67% of India’s prison population awaits trial;
55% of these undertrials are Dalits, tribals, and Muslims.

In this context, should the valuable time of the judiciary be spent in entertaining and delivering
verdicts on Public Interest Litigations (PILs), seeking, to take a couple of instances, a ban on
pornography or making the national anthem mandatory in cinema halls? The PIL, a unique and
powerful tool to seek justice for the weakest sections, has now degenerated. Witness the recent
example of one having been filed seeking segregated seats for vegetarian and non-vegetarian
passengers in trains.

Overworked courts cannot become a one-stop solution for performing legislative/executive tasks
such as banning fire crackers/loud speakers, enforcing seat belt/helmet wearing rules, or solving
theological/civil society questions such as what the essence of Hinduism is or whether a mosque
is integral for namaz (going beyond whether religious practices violate constitutional norms).

The process of abolishing religious or secular hierarchies/injustices cannot become deep-rooted
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if it is merely judicial or legal. Take the Supreme Court’s recent directive urging new legislation
to curb lynching. Politically-motivated lynchings targeting a community do not happen because
of the absence of laws. They happen because of a wilful subversion of laws by the executive
backed by mobs riding on electoral majorities. That is why the head of India’s most populous
and politically crucial State can declare publicly that he is proud of the demolition of Babri
Masjid.

Yet, the irony of democracy is such that the task of completing the world’s largest democracy’s
political and social revolution cannot be laid only at the doorstep of the wise men and women in
robes.

Nissim Mannathukkaren is with Dalhousie University, Canada. Twitter: @nmannathukkaren
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HAS THE SC MISSED A CHANCE TO KEEP CRIMINALS
OUT OF POLLS?

Relevant for: Indian Polity & Constitution | Topic: Separation of powers between various organs

A view of the Supreme Court in New Delhi.   | Photo Credit: Shiv Kumar Pushpakar

 

 

The verdict is a disappointment — what we need are untainted MPs

The September 25 verdict of the Supreme Court on criminalisation of politics left much to be
desired. The Election Commission (EC), frustrated by its own helplessness in the matter, has
been crying hoarse to the government, political parties and the apex court for help in stemming
corrupt influences on our legislatures. The court’s verdict essentially passed on the responsibility
to the EC itself.

The court also said that it cannot play the role of Parliament. But Parliament, regardless of the
party of coalition in power, has not been playing its own legitimate role. According to Article
102(1) of the Constitution, Parliament is obliged to make a law on the matter. But if history is any
indicator, there is a slim chance, if any, that legislative action will follow the Supreme Court
judgment.

Directions issued by court

The directions given by the Supreme Court are welcome but have some practical issues. For
instance, the apex court has instructed political parties to put on their respective websites
information on candidates having criminal antecedents. How many people are capable of
accessing websites? Also, both the candidate and the political party are required to publicise the
information. Why would they actively publicise anything that goes against their interests?

Third, the EC is asked to publicise the candidates’ background. The EC already displays these
details, given in the candidates’ affidavits, on its website. The only difference this time is that
these details are to be given in bold. Any more advertising by the EC will create problems, like
inviting allegations of subjectivity, bias and partiality.

Section 8 of the Representation of the People Act, 1951, bans convicted politicians from
contesting. However, those facing trial, no matter how serious the charges, are free to contest.

In fact, political parties appear to be competing to field criminal candidates, as their ‘winnability’
is proven to be more. The past three Lok Sabhas have seen an increasing number of legislators
with criminal background — 128 in 2004, 162 in 2009 and 184 in 2014.

The EC proposal to bar candidates accused of an offence punishable with at least five years of
imprisonment from contesting elections, after charges are framed against them by a court, has
been opposed by many parties. The opposition is based on two grounds: ruling politicians will
misuse this against the Opposition; and the law of the land assumes everyone to be innocent till
proved guilty or convicted.
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EC’s safeguards

The EC’s safeguards in this regard are crystal clear. First, all criminal cases will not invite a ban;
only those concerned with heinous offences like rape, dacoity, murder and kidnapping will.
Second, the case should be registered at least six months before the elections. Third, a court
must have framed the charges.

Further, assertions regarding a candidate being “innocent until proven guilty” are debatable.
After all, there are about 2.7 lakh prisoners in jails still under trial and hence innocent. Yet, they
are denied fundamental rights like right to liberty, freedom of movement, freedom of occupation
and right to dignity. May I remind that contesting elections is not even a fundamental but a
statutory right?

The verdict has arrived as a huge disappointment when seen in the context of the need for
untainted parliamentarians. Judicial activism saved this country many times when the executive
and the legislature were not willing to do their job. We know from history that the legislature has
not moved on this front. This was an activist measure from the judiciary that would have been
welcome.

The order is in line with the principles of natural justice and separation of powers

S.Y. Quraishi is a former Chief Election Commissioner of India

The order is in line with the principles of natural justice and separation of powers

The Supreme Court has rightly rejected the temptation to disqualify candidates facing serious
criminal charges from contesting elections. The court’s order is in line with the principles of
natural justice and the separation of powers enshrined in our Constitution.

The court ruled that any move to disqualify candidates charged with crimes (as opposed to
those convicted) would require an amendment to the Representation of the People Act. That is
the domain of the legislature and thus it is Parliament that should take action.

Further, in terms of natural justice, disqualifying persons from contesting elections at the stage
of framing of charges is a blatant violation of due process. It can easily lead to abuse, with
politicians filing false cases in order to disqualify their opponents. The political class has already
taken measures that will help clean up the system. For example, fast-track courts have recently
been established to try cases involving politicians speedily.

Remember, if a citizen is convicted of a crime, finality is not arrived at until all appeals are
exhausted. But public officials are judged by a higher standard. Thus, politicians, the moment
they are convicted and sentenced to more than two years in jail by a lower court, lose their seats
and are debarred from contesting for some period. This higher standard prevails despite the
possibility of convictions being overturned and political careers being unjustly derailed.

If Parliament does not act, there are two ways to keep potential criminals out of the electoral
arena: political parties can choose to not give tickets to aspirants charged with heinous crimes;
and voters can reject such candidates at the polls.

However, political parties often choose to field chargesheeted candidates if they are deemed to
be ‘winnable’. As Milan Vaishnav has shown in his book, When Crime Pays, voters have no
qualms about electing criminals for a range of reasons. For example, weak public institutions
leave a vacuum which is exploited by criminal politicians who solve problems for their
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caste/social/community groups.

To the extent that voters are ignorant of the candidates’ criminal antecedents, the court has
mandated that such information be prominently displayed so that voters get a chance to make
an “informed choice”. The Election Commission is already working on ways to put this directive
into action. In the forthcoming State elections, we shall see whether it affects voters’ choices.

Public funding of elections

However, while seeking to decriminalise politics, we must acknowledge the inherent structural
issues that need to be addressed. We need to face up to the costs of democracy and allow
candidates and parties to raise and spend money legally and transparently. In an attempt to limit
even legitimate election expenditure, our system actually penalises the sainted and rewards the
tainted. A measure of public funding of elections will also enable cleaner candidates to reach the
threshold of resources needed to out-compete their crooked and criminal competitors.

We must resist the temptation to treat all politicians as potential criminals. The Supreme Court
has shown us the way with its recent pronouncement.

Rajeev Gowda is a Congress MP and Chairman, AICC Research Department. Views are
personal

Conviction is a basis for disqualification. But does this rule serve as an effective deterrent?

I am concerned, as any right-thinking citizen would be, about the increasing criminalisation of
politics. It is a matter of grave concern. And to address this, both the Law Commission and the
Election Commission had suggested ways to keep criminals from entering the legislatures.

Both have said that candidates who have committed heinous crimes like rape and murder, and
against whom charges are being framed, should be disqualified. The Representation of People
Act (RPA), 1951 says that only those convicted of crimes mentioned in the act are barred from
contesting elections. The Law Commission and the Election Commission’s suggestions are
aimed at plugging a crucial loophole in the RPA.

Alarming rise of criminals

But what I want to ask is, while conviction is a basis for disqualification, in light of the alarming
rise of criminals in politics, does that measure serve as an effective deterrent? The petition in the
Supreme Court was premised on the fact that at the time of the framing of charges against a
candidate, the magistrate would look at the evidence and take a call on whether the candidate
considered should face trial.

Having said that, the government has another view and the opinion is not without merit. Let me
restate the government’s position. It says that this proviso could become a potential tool of
abuse in the hands of the party in power and that witnesses could be intimidated. But what do
we do, in the meantime, about the spiralling criminality in politics? My personal view is that at the
time of framing of charges, the candidate can be disqualified.

While I say this, I am conscious of the fact that the Supreme Court cannot make a law to this
effect and that is why it did not venture into this area. In our constitutional system, each organ of
the state is assigned a certain task.

For example, the job of the legislature is to make laws and the judiciary is tasked to interpret the
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laws. It is not the job of the judiciary to formulate legislation, and therefore, the Supreme Court,
has very wisely refrained from amending the concerned section of the RPA and it is not difficult
to understand the court’s position on the matter. But the Supreme Court does not stop there. It
puts forward certain conditions to cleanse politics. It directs political parties to mention past
criminal charges of candidates being fielded in elections.

Publishing antecedents

At the moment, as the law stands, the candidate has to file an affidavit. But the apex court has
directed political parties to publish criminal antecedents of their candidates in newspapers.

The parties also have to give publicity in the electronic media. However, this suggestion is not
without pitfalls. The measure can result in the public shaming of candidates but can also be
subject to misuse — it can also be deployed to scuttle a candidate’s chances.

To reiterate my view, disqualification of a candidate at the time of the framing of charges will be
a reasonable solution to the problem of criminalisation of politics. However, it is Parliament, not
the Supreme Court, which is the appropriate constitutional authority authorised to proceed on
this. The legislature has chosen not to act on this so far. It is hence imperative that Parliament
now amend the RPA to provide such punitive measures. This would dissuade political parties
from fielding candidates with dubious credentials in the future.

P.D.T. Acharya was the secretary-general of the 14th and the 15th Lok Sabhas

As told to Anuradha Raman

Last week Ram Kadam, a BJP MLA from Maharashtra, told the men in an audience that if they
were interested in women who didn’t reciprocate the feeling,
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THE PROTECTION OF HUMAN RIGHTS (AMENDMENT)
BILL, 2018

Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Security / Law / Strategic affairs

The Protection of Human Rights
(Amendment) Bill, 2018

The Protection of Human Rights (Amendment) Bill, 2018 was
introduced in Lok Sabha by the Minister of State for Home Affairs, Mr.
Hansraj Ahir, on August 9, 2018.  The Bill amends the Protection of
Human Rights Act, 1993.  The Act provides for a National Human
Rights Commission (NHRC), State Human Rights Commissions
(SHRC), as well as Human Rights Courts.

●

Composition of NHRC:  Under the Act, the chairperson of the NHRC
is a person who has been a Chief Justice of the Supreme Court.  The
Bill amends this to provide that a person who has been Chief Justice of
India, or a Judge of the Supreme Court will be the chairperson of the
NHRC. 

●

The Act provides for two persons having knowledge of human rights to
be appointed as members of the NHRC.  The Bill amends this to allow
three members to be appointed, of which at least one will be a woman. 
Under the Act, chairpersons of various commissions such as the
National Commission for Scheduled Castes, National Commission for
Scheduled Tribes, and National Commission for Women are members
of the NHRC.  The Bill provides for including the chairpersons of the
National Commission for Backward Classes, the National Commission
for the Protection of Child Rights, and the Chief Commissioner for
Persons with Disabilities as members of the NHRC.

●

Chairperson of SHRC:  Under the Act, the chairperson of a SHRC is a
person who has been a Chief Justice of a High Court.  The Bill amends
this to provide that a person who has been Chief Justice or Judge of a
High Court will be chairperson of a SHRC.  

●

Term of office:  The Act states that the chairperson and members of
the NHRC and SHRC will hold office for five years or till the age of
seventy years, whichever is earlier.  The Bill reduces the term of office
to three years or till the age of seventy years, whichever is earlier.  The
Bill also allows for the reappointment of chairpersons of the NHRC and
SHRCs.

●

Powers of Secretary-General:  The Act provides for a Secretary-
General of the NHRC and a Secretary of a SHRC, who exercise
powers as may be delegated to them.  The Bill amends this and allows
the Secretary-General and Secretary to exercise all administrative and
financial powers (except judicial functions), subject to the respective
chairperson’s control.

●

Current Status:
Pending
Ministry: Home Affairs

Stage Date
Introductio
n

Aug 9,
2018

Com. Ref.
Com. Rep.
Lok Sabha Introduce

d
Rajya
Sabha

Relevant Links

 
Bill Text   (106 KB)

  
  (276 KB)

 
PRS Bill
Summary  (370 KB)
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Union Territories:  The Bill provides that the central government may
confer on a SHRC human rights functions being discharged by Union
Territories.  Functions relating to human rights in the case of Delhi will
be dealt with by the NHRC.              

●

   
  (625 KB)
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BY EXTENSION: NRC FOR TRIPURA
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic

Structure

Just three months after the final draft of the National Register of Citizens for Assam was
released, the Supreme Court has tagged a petition seeking a similar process for Tripura. The
petition now tagged to the Assam case was heard by a bench headed by the Chief Justice of
India, Ranjan Gogoi, on Monday. The petitioners, a group of activists from Tripura, sought a
process to identify illegal migrants and deport them from the State. They maintained that the
influx amounted to “external aggression” and that they have turned the tribal people into a
minority in their own native land. Much of the migration into Tripura occurred before the creation
of Bangladesh. The petition takes recourse to the 1993 tripartite accord signed by the
Government of India with the All Tripura Tribal Force that asked for the repatriation of all
Bangladeshi nationals who had come to Tripura after March 25, 1971 and are not in possession
of valid documents authorising their presence in the State. In fact, the petitioners go even further
than the terms of the accord to demand that the cut-off date for the recognition of migrants
should be July 1949, based on Article 6 of the Constitution. These demands must be
contextualised in the light of the developments in Tripura over the last four decades. As early as
in 1979, after years of struggle, the tribal people of the State had gained special autonomy
provisions, the institution of the Tripura Tribal Areas Autonomous District Council and
recognition of their spoken language, among other assurances. Since then, the empowerment of
the council and the protection of tribal rights have steadily eroded the significant tribal versus
non-tribal differences that once existed in the State.

Over the last three decades, multiple insurgent groups have ended violent struggles — either
quelled by force of law or as a result of conceding vital demands for preserving the gains made
by earlier tribal struggles. The judicial-bureaucratic process of hearing a petition to seek the
deportation of long-settled migrants is fraught with problems, not dissimilar to those already
being faced in Assam. The question of what awaits the four million people whose names did not
figure in the final NRC draft, and have been given a second chance to prove their antecedents,
still hangs in the balance. Notwithstanding the fact that the NRC process in Assam has an
overall popular legitimacy across most political parties, there is no answer to how the
deportation process could (or should) proceed. Embarking on any such bureaucratic exercise
without considering its deep humanitarian impact will only create new fault lines — especially in
a State like Tripura where there is no such unanimity of views on the NRC process. It will undo
years of work to bring about a reconciliation between Bengali-speaking and tribal people. The
Supreme Court should be cognisant of this while hearing the petition.
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‘SPECIAL CATEGORY STATUS’ TO STATES DOES NOT
FORM PART OF TERMS OF REFERENCE OF FINANCE
COMMISSION, SAYS SHRI N. K. SINGH

Relevant for: Indian Polity & Constitution | Topic: Finance Commission

Ministry of Finance

‘Special Category Status’ to states does not form part of
Terms of Reference of Finance Commission, says Shri N. K.
Singh

Chief Minister pleads for the ‘Special Category Status’ to
Andhra Pradesh, requests for grant of Rs. 4.79 lakh crore

Posted On: 11 OCT 2018 8:09PM by PIB Delhi

Grant of ‘Special Category Status’ to states is out of purview of the erms of Reference of
Finance Commission, said Chairman of Finance Commission Shri N.K.Singh at a press
conference in Amaravati today after concluding a meeting with the state govt. led by Chief
Minister Shri N. Chandra Babu Naidu and his cabinet colleagues. Responding to the
questions from the media, he stated that the issue was forcefully raised by the Chief Minister
but it would be a transgression of the Presidential Notification by the Commission if it
considers the issue of Special Category as it does not figure in its Terms of Reference.
Philosophy of Special Category Status never emanated from any Finance Commission but
from the resolution of erstwhile National Development Council.

Fifteenth Finance Commission will take a sympathetic and positive view to the needs of
Andhra Pradesh to achieve its targets, he said. The Commission believes that current
initiatives of the state govt are credible, timely and speedy and for a prosperous India,
prosperous Andhra Pradesh is must. He lauded the contribution of Andhra Pradesh to the
national GDP and said that it will do everything possible in constitutional framework to realise
the state’s potential. He also appreciated the efforts in harnessing the potential of water
resources by interlinking the rivers which is of enormous help for agriculture development. 

On the question of populist schemes, he said that Commission will have to delve deeper into
it. There are many schemes which have become popular with significant outcomes, and at
the same time, there are many which result in sub-optimal outcomes. On the question of
using population census 2011, he said that it has been mentioned in the TOR and
Commission will look into the ways of incentivising the states who have done well in
controlling their population.

Commission appreciated the high growth rate including agricultural growth achieved by the
state. It exhorted the state govt to adopt smart agriculture and expand the food processing
sector for value addition. Commission understood the huge potential in the state due to its
geographical positioning like long coast line, ports and fertile land.

Andhra Pradesh needs handholding to contain the legacy issues of bifurcation: CM
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Earlier, highlighting the impact of bifurcation on the newly created state of Andhra Pradesh,
both Chief Minister and Finance Minister said that residuary state of Andhra Pradesh
comprising 58.32% of the population inherited only 46% of the revenues of the combined
state. This structural disability may continue for more than a decade. Loss of Hyderabad’s
ecosystem has led to the loss of urbanisation, service sector and revenue generation
capacity. This has resulted in a change in the structure of economy from service to
agriculture which in turn has led to slow increase in PCI as compared to other southern
states and the gap with respect to southern states is increasing. He therefore said, the
special assistance including industrial incentives, infrastructure support and investment in
services is required to move on the path of ‘Knowledge plus’ economy.

All these factors imply that there is a need of handholding for Andhra Pradesh to sustain the
double digit economic growth and achieve the Vision 2029 of reaching 1 trillion dollar
economy, he urged. He listed his govt’s efforts towards enhancing the Ease of doing
Business and Ease of Living through real time digital governance.

Chief Minister pleaded for granting Special Category Status to the state which after the
bifurcation has turned into a revenue deficit state from a surplus state, mainly due to loss of
the growth pole - Hyderabad. He also appealed the Commission to continue the post-
devolution revenue deficit grants to break the vicious cycle of huge debt.

Officials in their presentation highlighted the efforts made to incur the necessary capital
expenditure inspite of fiscal hardships. Around 73% of the revenue expenditure is
development expenditure. During the meeting, state govt officials put forward following
important points:

Lesser tax buoyancy due to agriculture led growth.1.
Post devolution revenue deficit grant of Rs. 4.79 lakh crore which is significantly high as
compared to the Rs. 22113 crore RDG given by 14th FC.

2.

Grants-in-Aid on account of bifurcation - Around Rs. 70000 crore for new capital City, port
connectivity and development of backward districts.

3.

Increasing the limit of vertical devolution to 50% of divisible pool and inclusion of cess and
surcharge.

4.

Issue of drought prone Rayalseema region and disaster prone coastal Andhra.5.
Grants to Local bodies may be Rs.1000 per capita per annum as against 6.
Equal apportionment of unsettled IGST between Centre and States.7.

15th Finance Commission which concludes its 4 day visit to Andhra Pradesh on Friday, also
sought views of the representatives from various political parties. Meeting with
representatives of local bodies and trade and industry will be held tomorrow.

****

DSM/RM/AM

(Release ID: 1549490) Visitor Counter : 503

Read this release in: Urdu
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THE LANGUAGE USED IN THE COURTS SHOULD BE
UNDERSTOOD BY THE PETITIONERS WHO ARE
SEEKING JUSTICE: VICE PRESIDENT

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Vice President's Secretariat

The language used in the courts should be understood by
the petitioners who are seeking justice: Vice President

Courts must make use of innovative tools and Information
Technology to ensure speedy justice delivery;

Language of Administration should also be the local
language;

Implement Anti Defection law in letter and spirit;

Create special courts for election offences;

Inaugurates the new Allahabad High Court Annex

Posted On: 13 OCT 2018 6:52PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that the language used
in the courts should be understood by the petitioners who are seeking justice. He was
addressing the gathering after inaugurating the new building for Allahabad High
Court, in Allahabad, Uttar Pradesh today.

The Vice President told the judges and members of the Bar Association that while our
Constitution envisages independence of judiciary from the executive, the Legislature
and Judiciary should share healthy mutual respect and should complement each
other. He reminded the Judges and members of the Bar Association of the crucial
historical milestones witnessed by the Allahabad High Court, like the trial of the
Chauri Chaura case, the Meerut Conspiracy case and the INA Trials.  

The Vice President proclaimed that Judiciary is a key pillar of our democratic polity
and suggested that judiciary should strengthen democracy by ensuring speedy
justice, even handed justice and justice that is perceived to be entirely fair. He
lamented that there was a huge volume of cases pending in Indian courts. He
recommended that Courts must make use of innovative tools such as Lok Adalats,
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Gram Nyayalays and Fast Track Courts for speedy justice disbursal.

The Vice President advised that the endless possibilities of Information Technology
should also be fully exploited to make procedures more transparent and less
cumbersome. He underscored the importance of the use of local languages in the
procedures of Courts in India for their easy comprehension by the common people.

The Vice President expressed his deep concern at the existence of a large number of
unfilled vacancies in the judicial system and expressed hope that the efforts being
made by the government to bridge the gap in human resources would bear fruits
soon. He acknowledged the dedication of the Judges of the Allahabad High Court
who agreed to dispose urgent criminal cases during the vacations.

Applauding the functioning of the National Judicial Data Grid which found place in
Ease of Doing Business Report for 2018 for facilitating the enforcement of
commercial contracts, the Vice President said that we should avoid delays in judicial
litigations and create a robust regulatory architecture to inspire more confidence
among investors.

The Vice President spoke about the rise in the number of cyber-crimes which have
opened up an all together new dimension in jurisprudence. He added that Cyber-
crimes and their ramifications transcend defined jurisdictions and expressed hope
that the courts would equip themselves to deal with them. He emphatically spoke
about the need to implement Anti Defection law, with sincerity and also fast track
disposal of election petitions.

The Vice President also touched upon the need to be cautious about invoking
provisions in law that have a bearing on the stature of constitutional and judicial
authorities like impeachment proceedings.

The Vice President urged the courts to stand by the truth at all times so that each
citizen will feel confident that truth alone would triumph in this country. The Governor
of Uttar Pradesh, Shri Ram Naik, the Chief Minister of Uttar Pradesh, Shri Yogi
Adithyanath, retired and sitting judges of Allahabad High Court, Judges from
Supreme Court and eminent legal luminaries were present on the occasion.

Following is the text of Vice President’s address:

“I am pleased to be here in the holy land of ‘Prayagraj’, the sacred land where three
rivers converge and inspire humanity to move towards Dharma. I am thankful for the
kind invitation to join you at this historic institution as it completes 150 years of
dispensing justice. The occasion reminds me of my distinguished predecessor Shri
Gopal Swaroop Pathak ji, who was a Member of both the Bar and the Bench of this
Court. I take this opportunity to pay my sincere tributes to his memory.

During the last 150 years, this institution has grown in strength and stature.

The institution which began its journey with just six judges and as many lawyers, has
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now grown into the largest such institution in Asia with a sanctioned strength of 160
Judges and over 15000 lawyers.

It has also been an institution where eminent judges have delivered several landmark
judgements.

Some of the legal stalwarts of its Bar contributed to the constitutional and political
evolution of this country. It was here that Mahamana Malviya ji contested the case to
save 155 convicts of Chauri Chaura case from the gallows. It was here that Shri K.N.
Katju pleaded the case in favour of convicts of Meerut Conspiracy Case. He and Sir
Tej Bahadur Sapru argued for INA soldiers in the celebrated INA Trial.

This High Court is indeed a rich repository of historical moments of our national life.
We must preserve these archives as a part of our country’s historical and judicial
heritage.

Like many legal stalwarts of that time, the legal luminaries of this High Court like Sir
Tej Bahadur Sapru, Kailash Nath Katju, Jawaharlal Nehru, made immense
contribution in the framing of our Constitution.

Even after independence, this High Court has produced eminent lawyers like Shri
Kanhaiyya Lal Mishra, Shri Shanti Bhushan ji,  Shri V.B. Upadhyayay  and many
others. Former Chief Justices of India Shri R.S. Pathak and Justice V.N. Khare were
members of Bar and the Bench of this High Court. Former Advocates General of the
State Shri Virendra Bhatiya ji and Shri Satish Chandra Misra ji who became members
of Rajya Sabha made immense contribution to parliamentary debates.

Friends,

Judiciary is a key pillar of our democratic polity. It is meant to be the dispassionate
monitor of Constitutional values. It is expected to safeguard the letter and spirit of the
Constitution. 

I said earlier that this High Court had grown in stature. It is, in fact, an institution that
has safeguarded the democratic polity of the country during the most testing times.

In 1975, this Court made the first resolute attempt to purge the polity of electoral
malpractices and political corruption. Justice Jagmohan Lal Sinha’s judgment was
perhaps the first celebrated attempt by judiciary to stem the tide. It was a judgement
that had tectonic effect on the political landscape and led to a number of cataclysmic
events like the imposition of emergency and curtailment of human rights.

It was a judgement that upheld the rule of law, the spirit of the Constitution and the
values which our Constitution makers and freedom fighters had so unwaveringly
followed.

It was a moment that restored the faith of all Indians in the independence of the
judiciary and rekindled the faith that we can together make the constitution work in
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real life.

As a part of my education, I too have studied law. However, influenced by Loknayak
Jayprakash Narayan’s clarion call for Total Revolution, I chose a legislative career
instead of a legal career. In a way, although quite indirectly, I seem to owe my
legislative career to this Court because the 1975 judgement of Justice Sinha of this
Court had triggered subsequent events in recent Indian history which impacted me.

Friends,

For long, I have been a part of Legislature. It has been my endeavor to restore
people’s faith in our democratic governance. In my view, judiciary also has a crucial
role to play in deepening our democratic roots.  It can do so by ensuring speedy
justice, even handed justice and justice that is perceived to be entirely fair. Justice
delayed is, as they say, justice denied.

I am told that about 3.25 lakh cases are pending in this Court for last more than 10
years.

I am happy to learn that in order to reduce pressure on Courts and to reduce
pendency, the Court has encouraged Mediation process and pre-litigation Lok
Adalats. Results have been encouraging. Lok Adalats in 2016-17 alone could settle
around 11 lakh cases involving around Rs 400 crores. Similarly 7500 cases were
settled through Mediation. Similarly, I will suggest that your High Court should make
use of Gram Nyayalay scheme for rural areas. This will relieve farmers and villages of
hardship and exorbitant cost of litigation.

I am also happy to learn about some of the very progressive initiatives taken by this
Court in introducing technology in the Court process by setting up E-Courts. You
have also set up a separate Center for Information Technology to digitize records. I
suggest that the Members of the Bar and Bench should regularly conduct training and
refresher courses for the Members and Staff of the Court. A new Protocol of Digitised
Court procedures and record keeping should be developed.

Related to this is also the issue of language. I firmly believe that the language used in
the courts should be understood by the petitioners who are seeking justice.  The
entire process should be in the State language so that the petitioners have the
confidence that they will get a fair hearing and treatment. The Article 348 (2) of the
Constitution provides for usage of official language of the State in the Court. If you so
decide, you must consider digitization in the Official language of the State for the
benefit of litigants.

Hon’ble Judges and Distinguished Members of Bar,

As the people expect Courts to deliver expeditious justice, I am quite aware of issue
of the large number of vacancies. With a sanctioned strength of 160, this Court has
86 Judges - almost 50% of the strength. There is significant shortage even in the
supporting Staff. At the level of Subordinate Courts too there is a vacancy of around
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1200 Judicial Officers. However, I am told that the Government of India has been
actively engaged in the process of filling up vacancies and during the last 4 years,
351 fresh appointments have been made in the High Courts.

Friends,

Hopefully, we shall soon have all the vacancies filled up. In the meanwhile, however, I
would urge you to take measures to expedite disposal of the cases.

I know some efforts are already underway. I acknowledge with appreciation the
cooperation of Hon’ble Judges of this Court who responded to the appeal of the Chief
Justice and agreed to dispose off urgent criminal cases during the vacations. I also
appreciate the cooperation of Members of the Bar in this regard.

Delay in judicial proceedings affects the image of the country. We can further improve
on our position in the Ease of Doing Business ranking if we can avoid delays in
judicial litigations. Apparently, large amount of money is locked up in long pending
tax-related litigations. 95000 tax related cases involving more than Rs 3 lakh crores
are pending before High Courts for last 3 years.

However, the Government of India has taken a number of steps for improved justice
delivery. The National Judicial Data Grid is a case in point. World Bank praised the
National Judicial Data Grid in the Ease of Doing Business Report for 2018, that it
made possible to generate case management reports, thereby making it easier to
“Enforce Commercial Contracts”.

Friends,

India’s economy is on a growth path.  We are currently among the fastest growing
economies in the world. The whole world is now looking towards India as an
investment destination. However, we need to ensure that there is a transparent,
predictable policy regime and a sound judicial, regulatory system in place.

A robust regulatory architecture gives confidence to investors. Time bound approval
of applications and disposal of appeals is absolutely essential.

I am happy to know that Allahabad High Court has established Commercial Courts to
settle commercial disputes. This will help in resolving commercial disputes
expeditiously.

The Indian society is changing at a fast pace. As the previously marginalized groups
like women, dalits exercise their constitutional rights, they are actively seeking social
justice. The Legislature has been sensitive to the need to protect the rights of these
groups and has provided for resolute action and time-bound disposal of such cases.
This legislative intent has to be carried out in practice.

I am happy to learn that in the State you are setting up Fast track Courts in every
District to decide the cases against these marginalized sections of our population.
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Similarly, the Government of India has also established 727 fast track courts.

Since the integrity of election process is essential for a healthy democracy, it would
be ideal if the judiciary can expedite the decisions on Election petitions. If needed,
Special Courts could be set up for dealing with the Election petitions.

Cyber-crimes have opened up an all together new dimension in jurisprudence. Cyber-
crimes and their ramifications transcend defined jurisdictions. I hope that the Bench
and the Bar have already realized the impending danger and equipped themselves
accordingly.

Friends,

While our Constitution envisages independence of judiciary from the executive, the
Legislature and Judiciary should share healthy mutual respect and should
complement each other.

We have inherited a very comprehensive, well drafted Constitution and we are heirs
to a rich judicial heritage we can legitimately be proud of. 

We must add to the grand tradition, not dilute it or trivialize it.

Persons in high offices live in glass houses.

The society looks upto them as role models and any slip up or slide down is not taken
kindly. 

The behavior, the speech and the ideas of the leaders are constantly under scrutiny. 

We all need to understand that we are not only important functionaries in leadership
positions but are also representing important institutions in which people repose their
trust. 

Judiciary is one of these institutions and all of you have chosen this noble profession
of upholding the Constitution, illuminating the path of Dharma and walking the path of
righteousness, truth and justice. Each one of you is viewed with awe and expectation
by every citizen.

Let us remind ourselves that ours is a country that had a sound judicial system for
over two millennia and had set great ideals for judges. As Kautilya says in his
Arthashastra;

“Judges shall discharge their duties objectively and impartially so that
they may earn the trust and affection of the people”.

That ‘trust’ is crucial. 

It is a great honour as well as a tremendous responsibility that is given to higher
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judicial officers. 

It is a unique opportunity that each of you have to touch the lives of millions of people
through your judicial pronouncements. 

You have the knowledge of the intricate world of laws.

You have the analytical ability to separate the truth from the untruth. 

Combined with the courage to stand by the truth, you can influence the way India and
the world moves. 

Each citizen should feel that truth alone will triumph.

That’s the ideal our ancient sages like Veda Vyasa have set before us when they said
“Yato dharmah Thato Jayah” (Victory comes only to those who follow the righteous
path).

I thank you for inviting me to share my thoughts with all of you and giving me the
privilege of inaugurating this new High Court building.

I wish each one of you a fulfilling career as you shape a new India built on the strong
foundation already laid by the legal luminaries who have served humanity in this part
of our country over the last 150 years.

Jai Hind!”

***

AKT/BK/MS/RK
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Source : www.thehindu.com Date : 2018-10-15

THE IMPERATIVE OF IMPACT ASSESSMENT
Relevant for: Indian Polity & Constitution | Topic: Parliament - structure, functioning, conduct of business,

powers & privileges and issues arising out of these

Legislation and policies in the country are often passed with inadequate scrutiny and
assessment. Increasingly, the ‘rush towards law’ results in policies and legal frameworks that
are mostly reactive and seek to offer quick-fix solutions to complex problems. As a result, both
law-makers and citizens are frequently blindsided by the unanticipated impact of these moves
and the laws often run aground on issues of implementation.

Ultimately, the time and effort it takes to undo and resolve the issues caused by such hasty law-
making can compound the problem that the law was intended to resolve, making the entire
exercise of ‘fixing’ the issue futile. One only has to look at the recent Aadhaar judgment to
realise that laws create facts on the ground that are neither easy nor inexpensive to reverse, if at
all it is even possible to do so.

This gives rise to a question: what is the function of law in a society? There are good reasons to
believe that at a minimum, legislation seeks to create a framework that helps coordinate certain
governance processes or to resolve certain identified problems. It also articulates a standard of
morality and an ethical approach that a society and government deems appropriate.

However, law-making in India is still largely conducted in silos which ensures that there is little
consciousness of how these might potentially impact, either directly or indirectly, aspects of the
economy, ecology, development and society in ways that might be wholly unintended by their
framers.

This lack of consciousness stems from multiple causes, including the nature of political economy
in India, the lack of a formal assessment structure for these laws and rules and the increasing
complexity of law-making in today’s diverse and interconnected societies.

Take for example, the legal framework that aims to protect our biological resources — the
Biological Diversity Act, 2002 (BDA). In addition to the fact that awareness of the BDA’s
provisions is extremely limited among the judiciary and the executive, the provisions of the act
are so contradictory that conservation, use and development action have almost come to a
standstill.

The idea of legislative impact assessments is slowly getting traction around the world, since
there is widespread acceptance of the idea that laws and rules need to be comprehensively
analysed prior to their enactment so as to minimise such negative externalities, or at the very
least, to identify them.

Given the current scenario, we believe that the need of the hour is an impact assessment that
focuses on policy and legal frameworks before they are passed. Countries like Kenya and
Finland have mechanisms in place for the assessment of regulatory and legislative proposals as
an essential part of their legislative process.

Based on our current research suggesting the need for a policy and legislative impact
assessment (PLIA) framework for India, we strongly feel that such a framework be submitted
and released to the public along with every proposed Bill. At a minimum, a framework would (a)
identify the policy problem, its root cause and the need for action; (b) benchmark it against
available alternatives; (c) conduct stakeholder meetings and identify potential impact; and d)



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

pre-empt possible conflicts by identifying and planning for the mitigation of any and all negative
effects of taking such an action. Currently we have drafted a PLIA framework that is being
discussed and debated by experts and public for further use and adoption more formally by the
executive.

There are, of course important caveats. A PLIA should be a fundamentally iterative process that
seeks to methodically apply a framework that assesses policies and laws at a granular level
before they are put into place. Moreover, we should be wary of the manner in which the costs
and benefits of proposed legislation and policies are identified — for example, laws have
persistently sought to undervalue ecosystem services as well as indigenous peoples’ rights.

We believe that establishing and following a PLIA framework in both letter and spirit would allow
us to identify optimal law and policy changes and ensure that preferred options are those that
are economically feasible, operationally viable, and socially acceptable, among several other
considerations. Above all, such a framework would promote transparent and democratic law-
making in the country and allow citizens to understand and debate trade-offs created by such
laws even before they are formalised.

Shalini Iyengar is with Srishti Institute of Art, Design and Technology; Balakrishna Pisupati and
Anirudh Chakradhar are with the Forum for Law, Environment, Development and Governance,
Chennai
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Source : www.indianexpress.com Date : 2018-10-16

A CHANGE STILL TO COME
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Gifting Recommendations: A Realme for every Indian during Flipkart’s Big Billion Days sale

The north-eastern region (NER) has been placed on a pedestal for the purposes of central
assistance, subsidies and exemptions. The epithet of “special category states” allows a more
liberal resource transfer dispensation for the eight states on account of their historical
backwardness, geographical remoteness, sparse population, difficult terrain and strategic
location. Income Tax Act exemptions are provided for Scheduled Tribe (ST) residents of
Nagaland, Arunachal Pradesh, Mizoram, Tripura, the hill districts of North Cachar, Mikir, Khasi,
Garo areas. The constitutional principles of affirmative action have afforded greater access to
higher education and government jobs to the ST population. The cumulative impact of these
interventions has brought about substantial change, though several challenges remain.

The literacy rate of all the states of NER was more than the national average in 2011 census,
the highest being Mizoram at 91.3 per cent. In 1961, all the states were below the national
average, barring Assam, Manipur and Mizoram. The sex ratio of the states of the NER was more
than the national average in 2011, except Sikkim and Arunachal Pradesh. In 1961, only Manipur
and Mizoram had a sex ratio higher than the national average. The infant mortality in 2016 was
well below national average, with Manipur being the lowest at 11 deaths per 1,000 live births.
The poverty ratio in NER in 1993-94 was above the national average for six of the eight states.
In 2011-12, all the states of the NER had poverty ratio (as per Tendulkar Committee estimates)
less than the national average, except Arunachal Pradesh and Assam. These indicators suggest
a significant transformation.

However, a deeper analysis reveals a different story. As per U-DISE 2016-17, the drop out rate
from primary schools is the highest in NER, the worst in Arunachal Pradesh at 23.6 per cent.
Drop-out rates at the upper-primary level are equally bad amongst these states, barring Assam.
The NER has the highest percentage of poor quality rural classrooms in the country. The All
India Survey of Higher Education report 2017-18 points out that the gross enrollment ratio in
higher education for five out of the eight NER states is below the national average of 25.8 per
cent.

In the health sector, NFHS-4 data points out that the percentage of institutional deliveries is the
lowest in this region except in Sikkim, Mizoram and Tripura, which are doing fairly well. Let us
also not lose sight of the fact that Manipur has the highest adult prevalence of HIV in the
country, followed by Mizoram and Nagaland. High tobacco consumption, poor hygiene and
dietary habits are the primary cause of cancer — the incidence rates being double of national
average — making the Northeast the cancer capital of India. The absence of adequate
diagnostic and treatment facilities make matters worse, especially for the poor.

Connectivity has been the proverbial Achilles’ Heel for the Northeast. On this front, there are
visible signs of change, with the rapid construction of national highways, bridges, rail and air
linkages. The iconic Bhupen Hazarika bridge and the nearly complete Bogibeel rail-road bridge
are emblematic of hope. The recently-commissioned airports at Pakyong in Sikkim and Pasighat
in Arunachal Pradesh have given wings to economic possibilities. Rural infrastructure and
connectivity have seen a significant improvement under the Pradhan Mantri Gram Sadak Yojana
and Border Area Development Programme, though the quality of road infrastructure, especially
state highways and rural roads remains quite pathetic. Torrential monsoon rains and mudslides
make the task of road maintenance even more challenging.
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On the employment front, the work participation rate in the NER is higher than the national
average of 39.79 per cent, except Assam, which is marginally lower. The female work
participation rate of most of the NER is far above the national average. However, there is an
excessive dependence on government jobs. The tribal societies of the Northeast tend to be
closely knit along lines of kinship and ethnicity. As a result, the educated youth are do not prefer
relocating for jobs. Experiences of racial prejudice and discrimination in other parts of India have
made matters worse.

The bigger challenge lies in harnessing private investment and catalysing home-grown
entrepreneurship. The credit-deposit ratio of scheduled commercial banks in the NER is the
lowest in the country. This is partly attributable to the complex land laws of the region, which are
an overlay of customary rights (of clans and communities) over modern laws (conferring
individual rights). As a result, a land titling exercise is yet to be undertaken in most states. In the
absence of a clear land title as collateral, banks hesitate to lend and credible investors remain
wary. Liberalisation of the regulatory framework around land holdings would help monetise the
biggest resource of this region. Inner line regulations, based on a British-era law applicable in
some hill states, also need to be simplified to make access easier for tourists and investors.

Winds of change are sweeping the Northeast, yet it will be a while before the states can shed
their “special” tag. A competition-based resource allocation framework may help incentivise
improvements in outcomes.
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Source : www.indianexpress.com Date : 2018-10-18

BEYOND POLICE REFORM
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Gifting Recommendations: A Realme for every Indian during Flipkart’s Big Billion Days sale

Whenever there is a crime wave or a mishandling of any situation by the police, which is not
very infrequent, a public debate on police reforms invariably assumes centre stage. Ever since
the constitution of the National Police Commission about 40 years ago, we have been talking of
police reforms but the situation on the ground defies change. Even the directives following the
September 2006 detailed order of the Supreme Court have been processed with great
reluctance. In fact, in the larger public interest, an enthusiastic implementation of these
directives would have been desirable.

Today, the media is replete with stories of the brazen manner in which some heinous crimes
have been committed, indicating scant respect for the law. That cases of molestation and rape
showing an upward trend, even after the Supreme Court judgment of the December 2012 Delhi
gangrape, is a clear indication of the fact that a harsher punishment in the statute book does not
offer much deterrence. Criminals continue to shock society with their daring. On the other hand,
the common man expects to secure speedy and inexpensive justice. It is precisely because of
this that we ought to start focusing on the urgent need for reforms in the criminal justice system.

In our legal system, more or less every action of the police has to come under judicial scrutiny.
This is also a basic requirement specified in all the state police rules. Since the police is a vital
part of our criminal justice system, it is necessary to institute a wider spectrum of reforms rather
than focusing simply on police reforms. In fact, the National Police Commission, in one of its
reports, had made a specific suggestion for the constitution of a criminal justice review
commission.

As may be observed, the thrust of the existing directives of the Supreme Court is limited to
postings, transfers, personnel, policies, the creation of security commissions at the state and the
national levels, the separation of investigation from law and order, and, the constitution of a
police complaints authority at various levels. A closer look at all these recommendations reveals
that none of them would be able to address the expectations of the general public for a speedy
and inexpensive justice delivery system. As such, these reforms can be taken to be only the first
step towards the larger goal of reforming the entire criminal justice system.

A number of glaring malpractices, including the one of fake encounters, are clear manifestations
of the lack of confidence in the existing system, even at the level of senior police functionaries
themselves. Separation of investigation from law and order can be very fruitful, provided the
basic police procedures are also revised. Something which the common man is arguably the
most concerned about is the delinking of arrestability from the cognizability of an offence. To
some extent, this should take care of a large number of cases where the facts are deliberately
stretched to make a non-cognizable offence into a cognizable one. There are several other
police procedures of investigation including recording of statements, confessions, etc which
have now become outdated, considering that they were codified in 1898. The Code of Criminal
Procedure was indeed amended in 1973, but the police procedures did not undergo much
change. In order to ensure greater accountability, for example, the refusal to register a complaint
regarding the commission of a crime can be made a punishable offence for the police.

In the courts, the trial procedures need to be simplified. The separate nature of the burden of
proof required for crimes against the human body and property or social welfare-related offences
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needs to be recognised. The same goes for economic crimes and cyber crimes besides
terrorism-related offences.

Over the years, the technology and modus of crimes have changed, and, society too has moved
on, raising the expectations of the public — befitting the progress of a modern nation. The time
is now ripe to look beyond the Supreme Court’s recommended police reforms and fashion out-
of-the-box remedies, and an early review of the entire criminal justice system.
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OPINION
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

The past is usually present in Assam, and it isn’t always pleasant. Disagreements over updating
the National Register of Citizens (NRC), and the Citizen (Amendment) Bill, 2016 have brought to
surface tension over the Bengali—and, allegedly, Bangladeshi—population settled there.

Several Bengali organizations, especially in the Bengali-majority Barak Valley-Cachar area
support both the NRC process and the bill. Many Axomiya feel the terms of the NRC update and
provisions of the bill are pro-immigrant. The pro- and anti-peace factions of United Liberation
Front of Asom have weighed in on this side. There is a foreshadowing of possible violence. Few
among younger generations in Assam recall there was once bloodshed over Bengalis—and not
just the Nellie incident in 1983 when nearly 2,000 migrant men, women and children were
butchered. Few recall the Bongal Kheda (get rid of the Bengalis) campaign that began in mid-
1960 in the Brahmaputra valley. Or that in May 1961, 11 Bengalis were shot dead in Silchar.
They were protesting the imposition of Assamese in a Bengali-majority region.

History is useful in such situations. The problem’s genesis can truly be blamed on the British,
though that doesn’t absolve cynical post-Independence politics in Assam.

The East India Company extended its conquest of Assam in 1826 with that of Cachar six years
later, and merged them with the Bengal Presidency. After administrative reorganization in the
wake of the 1857 mutiny, the largely Bengali speaking districts of Sylhet, Cachar, and
Goalpara—in what is known as Lower Assam—were with some hill districts merged into the new
Chief Commissioner’s Province of Assam. The reason Sylhet and Cachar were merged with the
new province, suggests Nabanipa Bhattacharjee, an academician specializing in ethno-linguistic
conflicts in Assam, was to meet the “inadequate revenue potential of Assam”. It administratively
cut off Bengali speakers from Bengal, besides isolating the Sylheti who tend to identify
themselves as Sylheti first before associating with any other nationalistic, linguistic or religious
group.

The merger also had an unintended effect—of clubbing Bengali-speaking areas to Assam even
as hiving off Assam was also done to assuage Assamese needs of identity. “The situation for
the Assamese was nothing less than paradoxical,” Bhattacharjee writes. “The move was a
moment of liberation from Bengal, but hardly from the Bengalis; the much needed and desired
freedom and right to articulate and nurture the Assamese identity seemed sabotaged from the
start.”

Matters became messier with Partition. In 1947, much of Muslim-majority Sylhet went over to
newly-born Pakistan after a referendum that year, except for the eastern extremity of Sylhet
where a majority were both Bengali-speaking and Hindu. This remained with Assam—and India.
Trouble would soon brew in this cauldron of Bengalis, cut off from West Bengal and from the
very Bengali East Pakistan.

Meanwhile, from the early twentieth century there was a steady trickle of Bengali agricultural
migrants into Assam, encouraged by the colonial government to settle along the Brahmaputra,
but Partition unlocked a flood of Bengali Hindu refugees into eastern Indian territories from East
Pakistan, a movement spurred by anti-Hindu riots there in 1950. There was a massive influx into
West Bengal and Tripura, with its own set of consequences. And there was substantial influx
into Assam, which had never hidden its general dislike of Bengali-speaking people, brought
about in no small measure by the historical arrogance of some Bengalis towards the Assamese
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from the time of John Company.

While Assam’s Congress government under Gopinath Bordoloi accepted the inevitable after
some months, a circular it issued on 4 May 1948 basically sent out a personae non grata
message. It cited “peace, tranquillity and social equilibrium in towns and villages”, and that, “in
no circumstances” should any settlement of land be made to those not indigenous. The
definition of non-indigenous people extended to “non-Assamese settlers in Assam though they
already have lands and houses of their own and have made Assam their home to all intents and
purposes.”

All this collectively lit a fire that is yet to die down. More on this next week.

This column focuses on conflict situations and the convergence of businesses and human rights
and runs on Thursdays. Read Sudeep Chakravarti’s earlier columns at livemint.com/rootcause
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LOWER JUDICIARY VACANCIES UNACCEPTABLE: SC
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Statistics given by HCs on the recruitment processes do not match, says Supreme Court.  

The Supreme Court on Monday took suo motu cognisance of over 5,000 vacancies in the lower
judiciary across the country, saying the situation is “wholly unacceptable”.

A Bench led by Chief Justice of India Ranjan Gogoi found that even the official statistics
provided by various High Courts on the recruitment processes “under way” did not match. The
Supreme Court said it wanted specific, updated information by October 31 from the High Courts.

Over three crore cases lie pending in lower courts.

In a five-page order, the Supreme Court recorded that there are a total of 22,036 posts in the
district and subordinate judiciary, from district judges to junior civil judges, across the States. As
on date, 5,133 posts out of the total 22,036 are vacant, the court found. It said that information
received from various High Courts say that recruitment is on to fill 4,180 of the 5,133 vacant
posts. However, the same data show that recruitment is yet to start in 1,324 out of the 5,133
vacancies.

Mistmatch of figures

“There is an obvious mismatch in the figures mentioned above which is being also looked into by
the Registry of this court. The Registry of this court is, therefore, directed to register a suo motu
writ petition,” Chief Justice Gogoi said in the order for the Bench.

The Supreme Court asked the High Courts’ registries to provide the Secretary-General,
Supreme Court, with information, such as when the recruitment process had commenced;
whether it is expected to be completed within the schedule formulated by the Supreme Court in
the Malik Mazhar Sultan vs U.P. Public Service Commission & Ors judgment; when the
appointments would be made; whether the time expected to be taken to complete the ongoing
process/processes can be shortened and so on.
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RIPE FOR PRISON REFORM
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

In an acknowledgment that the more than a century-old system of prisons in India needs repair,
the Supreme Court, late last month, formed a committee on prison reforms. Headed by former
Supreme Court judge, Justice Amitava Roy, it is to look into the entire gamut of reforms to the
prison system. But this is not the first time that such a body is being set up, examples being the
Justice A.N. Mulla committee and the Justice Krishna Iyer committee on women prisoners (both
in the 1980s).

While marginal reforms have taken place, these have not been enough to ensure that prison
conditions are in tune with human rights norms.

The terms of reference for the new committee are omnibus and seem ambitious. One must also
not forget that its formation comes at a time when controversy surrounds the Tamil Nadu
government’s recommendation that the seven convicts in the assassination, in 1991, of former
Prime Minister Rajiv Gandhi be released. The plea of the petitioners is that however heinous the
crime, the penalty imposed — they have served 27 years — was beyond endurance.

This is the crux of the debate: incarceration in any form is uncivilised, especially when it is so
long-drawn-out, and when the objective of criminal punishment should be one of reform rather
than wreaking vengeance on a perpetrator of crime. The Hammurabi Code, it is argued, is no
longer acceptable. In my view, any exercise to improve prison conditions — though not directly
related to a plea for mercy, such as convicts in the Rajiv Gandhi case — must not ignore this
axiom.

There is a divide here. Significantly, those pleading for clemency in this case are outnumbered,
which is reflective of popular sentiment that a gruesome crime needs to be dealt with severely. It
is also about the unresolved conflict in attitudes about incarceration — punishment or reform —
which also explains the halfway jail reforms agenda seen in many countries.

So how do we render conditions within prisons less harsh and more humane? There are those
who believe that if you keep improving prison conditions, there is likely to be an attendant impact
on the incidence of crime. This accounts for the reluctance of many criminal justice
administrators to employ or enlarge non-prison alternatives such as community service.

The offshoot of all this is growing numbers of prisoners and the woeful incapacity of
governments to build more and larger prisons. The question often asked by governments is, in
these days of extreme fiscal stress, why should state resources be diverted to a ‘negative
exercise, whose benefits are dubious’? This is why jail officials are often asked to ‘somehow
manage’ with existing modest facilities.

The data on prison overcrowding are frightening. Except in parts of Europe, where crime is still
low or at acceptable levels, overcrowding is rampant.

In the U.S., for example, which has a humongous crime problem, complicated by gun violence
and a strident racist overtone in combating crime, the prison system is creaking under the stress
of numbers. At any time, it is estimated, there are more than two million prisoners in state and
federal prisons. In the U.K., the latest available data (July 2018) show a current prison
population of approximately 92,500.
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In India, the publication, Prison Statistics India, brought out by the National Crime Records
Bureau will provide food for thought for the Justice Roy Committee. In 2015, there were nearly
4.2 lakh inmates in 1,401 facilities, with an average occupancy rate of 114% in most. About 67%
of total inmates were undertrials, a commentary on the speed and efficiency of India’s criminal
justice system.

There is an obvious poverty of ideas in justice administration. While public officials and social
workers are agreed upon the need to reduce overcrowding, there is hardly any convergence on
how to go about this delicate exercise. There is also an obvious fear of backlash against any
move to decriminalise what is now prohibited by statutes.

There is a popular view that in order to reduce prison populations, proven non-violent offenders
could be dealt with differently. But it is frustrating that no consensus has evolved across the
world on this relatively uncomplicated issue.

White collar crime has assumed monstrous proportions but there is no reason why we should
continue to lock up offenders instead of merely depriving them of their illegal gains. Devising
swift processes of attachment of properties and freezing of bank accounts are alternatives to a
jail term. There are legal impediments here, but these can be overcome by ensuring a certain
fairness in the system, of the state taking over illegally acquired wealth. The argument that not
all gains made by an economic offender are open is not convincing enough to opt for
incarceration over punitive material penalties. In India, progress has been made in freezing
‘benami’ holdings of major offenders even though it may not be a 100% effective step of
cleaning up. But these are the first steps towards making economic crimes unaffordable and
unattractive for the average offender.

Another complaint against prisons is the brutality and venality of prison officials, again common
across the world. A solution will be a point to ponder over for the Justice Roy Committee.

Finally, improving prison conditions has no political leverage. Just as humane prisons do not win
votes, the bad ones do not lose votes for any political party. As long as there are no stakes here
for lawmakers, one can hardly hope for model prisons, where inmates are accommodated with
due regard to their basic human needs and are handled with dignity.

R.K. Raghavan is a former CBI Director

Sign up to receive our newsletter in your inbox every day!

Please enter a valid email address.

How a few women dealt with a bunch of angry, mostly male reporters

Last week Ram Kadam, a BJP MLA from Maharashtra, told the men in an audience that if they
were interested in women who didn’t reciprocate the feeling,

Our existing notification subscribers need to choose this option to keep getting the alerts.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2018-10-23

UNDERSTANDING THE CONCEPT OF SPECIAL
CATEGORY STATUS

Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Parliament protest: TDP members hold placards seeking Special Category Status to Andhra
Pradesh.   | Photo Credit: R.V. Moorthy

The manner in which the Special Category Status is understood in Andhra Pradesh is vastly
different from how former Prime Minister Manmohan Singh worded it in Parliament at the time
when the State was to be divided. The people of Andhra Pradesh understood Special Category
Status as also including industrial incentives in the manner available to the Northeastern States.
Accordingly, expectations grew in the region. When these expectations were not met, it resulted
in major resentment against the Central government.

It would be worthwhile to examine what exactly Dr. Singh promised on the floor of Parliament.
He said: “For the purpose of Central assistance, Special Category Status will be extended to the
successor State of Andhra Pradesh [to] 13 districts for a period of five years. This will put the
State finances on a firmer footing.” In fact an analysis of starting of these two schemes of special
category status and industrial incentives makes it clear there is nothing in common between
them. There is no mention about industrial incentives in this statement. The concept of a Special
Category Status State was started in 1969, whereas the tax holiday scheme was started in
1997, and was announced independently to different States in the Northeast at different points
of time.

Industrial incentives, as mentioned by Dr. Singh, are as mentioned in the Andhra Pradesh
Reorganisation Bill and are to be made available for both Andhra Pradesh and Telangana.
Hence, assuming that there will be tax holiday, as available in the Northeast as part of the
Special Category Status, and the consequent disappointment of not getting it is based on an
incorrect reading of Dr. Singh’s statement.

The second important issue here is whether the Special Category Status exists now. The 14th
Finance Commission unequivocally stated that there is no distinction between special and
general category States in determining norms and recommendations. This was further
reconfirmed by one of the members of the 14th Finance Commission, Abhijit Sen, who, in his
dissent note, categorically mentioned that this Finance Commission made five major shifts from
the past Finance Commissions. One of them was to do away with the distinction between the
Special Category States and non-Special Category States.

At present, for the Northeastern States, the earlier financing pattern is being continued based on
the recommendations of the Committee of Ministers who examined the issue of rationalisation of
Central sector/Central-sponsored schemes. Industrial incentives are being continued separately
according to a circular issued by the industries department. What was offered to Northeastern
States based on the recommendation of the Committee of Ministers is also offered to Andhra
Pradesh through a special package. On the request of the State government to exempt this
assistance from Fiscal Responsibility and Budget Management (FRBM) limitations, the State
was requested to form a special purpose vehicle to channelise these funds so that they can be
made available beyond FRBM limitations. The State government was not willing to respond to
this request of the Central government since it felt that there would be a political fallout.

I.Y.R. Krishna Rao is a former Chief Secretary of Andhra Pradesh
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ANDHRA PRADESH GOVERNMENT TO RAISE RS 1,000
CRORE THROUGH SECURITIES

Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

The Andhra Pradesh government plans to raise Rs 1,000 crore through sale of its securities and
the amount will be used for the development of its new capital Amaravati, according to a gazette
notification.

The securities will be sold on October 23 through an auction by the Reserve Bank of India. Bids
will have to be submitted to the RBI core banking solution system by tomorrow.

"The proceeds of loan will be used for financing, particularly of the capital and developmental
nature included in the annual plan of the Andhra Pradesh for 2018-19," the notification said.

The state government said up to 10 per cent of the notified amount of the sale will be allotted to
eligible individuals and institutions subject to a maximum limit of 1 per cent to the notified
amount of a single bid.

The government securities will be sold at a coupon rate to be determined by the RBI at the yield
based auction under multiple price format.

The results will be declared on the same day and the successful bidders will have to make
payment on October 24.

The state government is constructing a greenfield capital on banks of the Krishna. The state has
already raised Rs 11,300 crore and out of which Rs 3,400 crore has been spent.

The central government has given Rs 1,500 crore, while neighbouring Telangana Rs 1,000 crore
for the development of the new capital.

The state government is looking at Rs 50,000 crore investment in creating only basic
infrastructure.
The Andhra Pradesh government plans to raise Rs 1,000 crore through sale of its securities and
the amount will be used for the development of its new capital Amaravati, according to a gazette
notification.

The securities will be sold on October 23 through an auction by the Reserve Bank of India. Bids
will have to be submitted to the RBI core banking solution system by tomorrow.

"The proceeds of loan will be used for financing, particularly of the capital and developmental
nature included in the annual plan of the Andhra Pradesh for 2018-19," the notification said.

The state government said up to 10 per cent of the notified amount of the sale will be allotted to
eligible individuals and institutions subject to a maximum limit of 1 per cent to the notified
amount of a single bid.

The government securities will be sold at a coupon rate to be determined by the RBI at the yield
based auction under multiple price format.

The results will be declared on the same day and the successful bidders will have to make
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payment on October 24.

The state government is constructing a greenfield capital on banks of the Krishna. The state has
already raised Rs 11,300 crore and out of which Rs 3,400 crore has been spent.

The central government has given Rs 1,500 crore, while neighbouring Telangana Rs 1,000 crore
for the development of the new capital.

The state government is looking at Rs 50,000 crore investment in creating only basic
infrastructure.
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PROCEED WITH CAUTION
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

The clamour for compilation of the National Register of Citizens (NRC) in Tripura reflects a real
problem but also exposes deep demographic fault lines in the north-eastern State bordering
Bangladesh. An NRC exercise in Tripura may open a Pandora’s box as India is still undecided
on determination of citizenship status of lakhs of refugees from erstwhile East Pakistan.

The Supreme Court has tagged a petition filed by the Tripura People’s Front seeking updating of
the NRC in Tripura, along with the Assam NRC case, and issued a notice to the Centre. The
petitioners have sought July 19, 1948 as the cut-off date in accordance with Article 6 of the
Constitution. Tripura was a princely state prior to its merger with India on October 15, 1949. The
Dasarath Deb-led Left Front government in Tripura signed an accord with the erstwhile militant
outfit All Tripura Tribal Force (ATTF) in 1993 to send back all Bangladeshi nationals who came
to the State after March 25, 1971 and were not in possession of valid documents.

Successive Census Reports and official records show how large-scale migration of people from
erstwhile East Bengal and East Pakistan (now Bangladesh) changed the demography of
Tripura, stoking fears among various ethnic communities, the original inhabitants, about their
survival. They were apprehensive that their identity, language, culture and traditions were at
stake. Prior to the 1951 Census, ethnic communities enlisted as Scheduled Tribes constituted
the majority population in Tripura, and accounted for 52.89% of the total population of 1.73 lakh
in 1901. However, the percentage declined to 50.09 in 1941, 36.89 in 1951, to 28.95 in 1971
and 28.44 in 1981. It was 31.78% of the total population of 36.74 lakh recorded in the 2011
Census.

A booklet titled, “Special Information Relating to the Influx of Refugees from East Bengal into
India till 30th September, 1971”, brought out by the Department of Rehabilitation, Ministry of
Labour and Rehabilitation, Government of India on October 15, 1971 states that there was influx
of an estimated 5.17 lakh refugees from erstwhile East Pakistan into Tripura between 1947 and
February 1971. Of them 3.74 lakh migrated between August 15, 1947 and March 31, 1958
following Partition and 1.43 lakh migrated between January 1, 1964 and March 24, 1971 due to
communal riots in East Pakistan. Subsequently, Tripura recorded influx of 13.50 lakh refugees
from March 25, 1971 to September 30, 1971 following the civil war and Pakistan Army atrocities
in East Pakistan during the Bangladesh liberation war. About 8.52 lakh were sheltered in 230
refugee camps ,while 4.98 lakh took shelter outside the camps. The population of Tripura in
1971 was about 15.57 lakh, of whom 11.42 lakh were born in India and 3.95 lakh were born in
erstwhile East Pakistan. The cut-off date for the NRC exercise will be critical to determination of
citizenship of the East Pakistan refugees besides ensuring that the demographic fault lines do
not give fresh ground for insurgency and a fresh conflict between ethnic communities and the
migrants. Tripura has left behind a bitter past to move ahead.

In Assam, the NRC has been updated by taking midnight of March 24, 1971 as the cut-off date
in accordance with the Assam Accord, but the Supreme Court is also hearing a petition seeking
1951 as the cut-off year for identification of foreigners in the State. Of the 3.29 crore applicants
in Assam, about 40 lakh were excluded from the complete draft of the updated NRC prepared
under the Supreme Court-monitored exercise.

Article 6 of the Constitution implies that a migrant from erstwhile East Pakistan is deemed to be
an Indian citizen if either of his or her parents or any of his or her grandparents were born in
India and in the case where such a person has migrated on or after July 19, 1948, and has been
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resident in the territory of India since the date of his migration. The migrant can also be deemed
a citizen if such a person migrated on or after July 19, 1948 but has been registered as a citizen
of India by an officer appointed by the Government of India. Many of those excluded in the NRC
draft in Assam are post-Partition refugees and came to Assam prior to March 25, 1971 but
reportedly do not have the required documents to prove their residency in India.

Before any concrete plan on the NRC exercise is firmed up, the BJP-led governments at the
Centre and in Tripura may push the Citizenship (Amendment) Bill, 2016 to woo the post-Partition
Bengali refugees by playing upon the perceived fear among them of being reduced to non-
citizens if July 19, 1948 is taken as the cut-off date. The bill seeks to grant citizenship to six non-
Muslim minority communities in Bangladesh, Pakistan and Afghanistan — Hindus, Sikhs,
Christians, Buddhists, Jains and Parsis. The BJP National Executive and its Assam State unit
have been pushing the Bill, notwithstanding strong opposition in Assam and other northeastern
States. With both the Centre and the Tripura government remaining non-committal on the NRC
in Tripura, it indicates such a possibility.

The deep demographic fault lines and the history of a bitter insurgency-ravaged past should,
however, remind both New Delhi and Agartala that mishandling of the citizenship issue may
push Tripura into a protracted conflict situation that will be difficult to resolve.

Sushanta Talukdar is editor, nezine.com
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Source : www.thehindu.com Date : 2018-10-29

RS. 700-CRORE PROJECT TO CLEAN UP COURTS
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

A Rs. 700-crore project has been proposed to have clean courts, right from the Supreme Court
and the High Courts to the 3,388 lower courts. At a pre-launch function of the ‘Swachh
Nyayalaya’ project, Supreme Court judge Madan B. Lokur said that besides construction and
maintenance of wash-rooms in over 16,000 court rooms, a mechanism needed to be devised to
deal with garbage, and to weed out old case files.
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